HIGH COURT OF JUDICATURE FOR RAJASTHAN AT JODH-
PUR

S.B. Criminal Revision Petition No. 157/2022

1. Virendra Singh S/o Mahendra Singh, Aged About 25 Years,
R/o 69 Rb, Tehsil Raisinghnagar, District Sri Ganganagar. (At

T Present Lodged At Sub Jail, Bhadra)
_,_f___;f“n ___.“” oﬂ 2. Deepak Sachdeva S/o Mukund Lal, Aged About 35 Years,
e ?:."-ll R/o Ward No. 9, Kasba Anupgarh, District Sri Ganganagar (At
\2 = | Present Lodged At Sub Jail, Bhadra)
U'L_‘ .‘_. QC'.J /
\.__:_I” i o\ ,-"'.
N ----Petitioners
Versus
State Of Rajasthan, Through Pp
----Respondent
For Petitioner(s) : — Mr. Devendra Singh Thind
For Respondent(s) :Mr. Gaurav Singh, P.P.

HON'BLE MR. JUSTICE VINOD KUMAR BHARWANI

Judgment

16/02/2022
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A AU O @1 e fhar| S U 39 ddl & e § 59 <Iried
Pl FHPGI Ule gRI S.B. Criminal Misc. Second Bail Application No.

2312/2012, Roteen Barman Versus State of Rajasthan # iR feofg
e 09.10.2012 &1 Ui R ! |
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05.

9 Sua URER RN da) R [dgr fBar| vem guem Ruie
@ IATAR ANTGHRT BIoI & UG Pl STl 9§ F 160 TH S UTSSIH]

uaref, figad favws g @1 ISl &1 QIfe< Sld ¥ 200 UM S UTSSYH]

uaref, AfYgdd <ueh @l U B aried S | 200 U9 S UrSSIIHl Yaref U

JAAGer ISR A8 & UISTH @l <124 Sid I 200 TTH S UISSYIH uaref
Jell IMBd TS I |

9 UPR UM I RUE & IR
JRIETOThd—Agdd fakms R & oM (dleR) &l qIfesil ofd 9§ Gl 200

TH g JRIEUGd—figad ud & Uc & QIfed oid | 200 T =RISH

WG g | TRISH DI 250 UM ST AHT A0S AT B S0 H AR 3 |

EEITA YR H GARIAUTh—3I WY ToT | 200 UTH eRISH aRME 8 o, Sl
TR AT | & @l B |

(Uploaded on 16/02/2022 at 03:54:38 PM)
(Downloaded on 24/10/2026 at 09:25:39 AM)




06.

y
. €
&/

07.

o —

MEIUT e H fAg™ UR WM R o AGERTTr |
TS BI 760 T JIVMSTS AMAT R HYd Heoll BT Afda fhar g offdhA
o o RUiE | I8 Udhe BT © & AR AMIIRAOT B AR/
UTSTH /US 1 Sl ¥ gAdh—gqeh d131 § fAfyg uared & sREell g e
o Rigp,  TIPIIS T A e faffvg uerel o Ml AfNga T | HYad
“’ ~. Dﬂﬁa’\frﬂa?ﬁ TEI AFT ST Addl 2] 39 Hey H Sudad Sgd Teik  Roteen

- /Barman Versus State of Rajasthan @ US W& 04 3R 05 H I8
() i o
ooy e S afafwiRe R e &

"Contention of learned Public Prosecutor that in the first
information report, in question, the weighment of the total
contraband (Ganja) recovered is 34.160 kg, which is more
than the commercial quantity, there fore, the offence should
be treated as the one attracting the sentence awardable for
possession of commercial quantity cannot be accepted for
the simple reason that it is not even the case of prosecution
in the FIR that the contraband was jointly recovered from
all four accused from a single container. The case which
they have set up in the first information report is that the
Ganja in the quantity of 8.720 kg was recovered at the
instance of accused petitioner, 8.560 kg from Dhirendra
Barman, 8.460 kg. from Viresh Sarkar and 8.420 kg. from
Anil Verma, individually from separate bags carried by each
one of them. The argument cannot therefore be accepted
on the anology that since they are accused in one single
FIR, therefore, the contraband recovered from each one of
them should be clubbed together to find out if it exceeds

the commercial quantity"

9 v & g5 | 06 SR 07 W I ARG fhar I ©

"A Coordinate bench of this Court in Akhlak @ Vilsan & Anr.
Vs. State of Rajasthan-2010 WLC (Raj.) UC 553 was dealing
with a case where recovery of 65 grams charas was made
from the possession of accused-petitioner Akhlak and 60

gms 2.40 mg was made from the possession of accused-
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petitioner Monu. It was held that sub-clause (b) of Section

20 would be attracted. The recovery of charas shown from
the possession of both accused persons was found to be
less than 100 gms and therefore it was held to be a small
quantity. It was held than since the quantity of contraband
in possession of each accused was less than the commercial
quantity, the Magistrate is not competent to try the case. In
Ram Karan @ Ram Varan, supra it was held that period of
| 90 days as per Section 167(2) CrP.C. is attracted only in

those cases where imprisonment. is of 10 years or more. In

Smt. Anita Devi, supra, the coordinate bench of this Court
has granted bail to the accused-petitioner on the ground
that quantity of contraband recovered individually from the
petitioner was less than the commercial quantity and upper
limit for filing challan is 60 days as per Section 167(2) of
Cr.P.C. A coordinate bench of this Court in Nasir, Supra also
granted bail to the accused from whose possession recovery
of 1.5 kg Opium has been made and charge sheet was not
filed. It was held that period of filing charge sheet is 60
days and therefore petitioner is entitled to bail."
08.
fo —

ST IR & Y |l 09 @ 10 # I8 fAiRT fHar g

contraband

"It is therefore clear that for offences where the quantity of
recovered

is lesser than the commercial
quantity, for which the sentence is upto 10 years with fine
extending to Rs. 1,00,000 the period for filing charge sheet
is 60 days as per Section 167(2) of Cr.P.C. Where, however,
the recovered contraband involves commercial quantity and
the accused is punishable with regorous imprisonment for a
term which may extend to 20 years and fine which may

extend to Rs. 2,00,000, the period for filing charge sheet as
Xl

per Section 36(D)(iv) of NDPS Act would be 180 days."
09. YdhIX

Iudad oIk H Fad  Ad P AR
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HYad WU 760 UM RIS DI M BT Sifbd fhar 8 W Sudad
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Py wet T far T o vd e amesr fAHid 30.09.2021 Tb IIRIY U YR TRl

fhar a1 o | $9 UBR 60 A & A H YISO —A NG b
%G aRIT U Uer El fbar 11 | YT di—Afgad T 7 gR] 167(2) &S
gfshar wfgar &1 uiF—u=x 60 e @1 @y 9 84 @ ugarq ue fohar
3R S7EfUd el & ARG bl FAREIR 8¢ 73 o 81 g o olfch
d9 I A1 ARMY UF Gd 8MT gedd el 8l 8| 3R UF Bl H=T
178 /17.10.2021 8, SAMIY RMY UF f&IdH 17.10.2021 & U=t & U fobar

AT B |

11, JRIETOTh I ToT 1 TRIY U5 UK 8 W Yd & GRT
167(2) &S UlhaT AR & SFeilF WfAT—ud Ud &R a1 o | 3netfua amaer
aiRd B & U MR- URdd fohar 737 2 |

12, JE AT Qe YIRG 8F & Ul ART—U3 YKId 8 13T
SAfhT SIAGTOT 1 IR T Yl 8+ & qd & g Ui UF Ugd
PR fur 3R 3 arRT 167(2) G Uishar Aiedl & SMHR BT TN B foran
off | fagM SR A IR SMEIfUd e & gRT YeIael AR ToT B
ORI 167(2) <€ Ufdhar Afkdr &1 ureH—uz WiRS f&ar g1 qnfy e 3IR™
U UKd B 9 AMNIFIIOT bl GRT 167(2) T€ Ufhal \EAT & SwA urd

AMTPR AT o) BT &1 9 |aer § AIR 2001 SC 1910 Uday Mohanlal

Acharya Vs. State of Maharashtra & I8 Ifif=eiRa fear ar g fo —

"Where charge sheet is not filed within a period of 60 or 90
days and the accused moves application for being released
on bail u/s 167(2), Proviso (a) of the Cr.P.C. and offers to
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furnish bail, he can be said to have availed of indefeasible
right for being released on bail. If the application of the
accused moved u/s 167(2) Cr.P.C. is erroneously rejected
by the Magistrate and the accused then approaches higher
forum for bail and the charge sheet is filed in the
meantime, it does not extinguish the accrued right of the
accused to be released on bail u/s 167(2) Cr.P.C.."

\13 T TEITT UHROT H YARIETOTahl 3Tl 9 &RT 167(2) TS

i

gfshar \RRar & SEiF U< SIfdR &1 UANT R U3 Ud 8F ¥ gd &

ax forar o | Ul Rerfd § Swfa Igd ik - Uday Mohanlal Acharya Vs.
State of Maharashtra ¥# Wfouifed fugidl & AR U@ WA W
IR U= IR B W ARG Tor B ura e ifter e 98 g 2
14, gRT 167 T8 UishaT AizdT & F1T I TASIULTAE. Uae & Siaid

3 drel AMEl WR |l AR Bl &1 $9 €ee H AIR 1999 SUPREME COURT
1403 Manoj Versus State of Madhya Pradesh @1 F5iR @& URT AT 07

H I8 AR fear T=r 8 6 —

7. It is now well-neigh settled that benefit of the proviso to
Section 167 (2) of the Code would endue to an accused
involved in the offences under NDPS Act as well, (vide
Union of India v. Thamisharasi, (1995) 4 SCC 190 : (1995
AIR SCW 2543). Paragraph 14 of the said decision reads
thus :

"In our opinion, in order to exclude the application of
the proviso to sub-section (2) of Section indicating the
contrary intention was required or at least some
provision from which such a conclusion emerged by
necessary implication. As shown by us, there is no such
provision in the NDPS Act and the scheme of the Act
indicates that the total period of custody of the accused
permissible during investigation is to be found in Section
167 Cr. P.C. which is expressly applied. The absence of
any provision inconsistent there-with in this Act is

significant."
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@I T Yge S UG PR dIb BRI § Al GARIETIThd—3 gl Bl
fhdl 3T UBRUT H SMETIhel TEl B UX SH UHRU H SEHMT W R

Frfa @ R oy |

(VINOD KUMAR BHARWANI),J

21-Rajendra/-
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