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HIGH COURT OF JUDICATURE FOR RAJASTHAN
BENCH AT JAIPUR

S.B. Civil First Appeal No. 53/2022
CNR: RJHC020058952022 | URN: CFA / 112U / 2022

Surendra Singh Charan Son of Shri Naryan Singh, Aged About 41
Years, Resident of Plot No. 69, Karni Vivek Vihar, Colony, Gandhi

\ Path, Prathivi Raj Nagar, Jaipur.
Il' ----Appellant
Versus
1. Nanchi Lal Alias Nanchu Son of Late Shri Hemaram Alias

Hema, Aged About 52 Years, Resident of Gram Tantiawas,

Tehsil Amer, District Jaipur.
2. Panchiu Wife of Late Shri Jawahara Alias Jawahar, Aged

About 74 Years, Resident of Gram Tantiawas, Tehsil Amer,

District Jaipur.
3. Tofan Son of Late Shri Jawahara Alias Jawahar, Aged

About 47 Years, Resident of Gram Tantiawas, Tehsil Amer,
District Jaipur.(Since Deceased) Through His Legal Heirs-
3/1 Mota Devi, W/o Late Tofan

3/2 Banwari Kumawat, S/o Late Tofan

3/3 Ramkishore Kumawat S/o Late Tofan,

Respondent No. 3/1 To 3/3 are R/o Kukadwal Kumawato
Ki Dhani, Near Badh Meena Ki Dhani, Village Tantiawas,
Tehsil Rampura Dabari, District Jaipur.

3/4 Santosh W/o Manish Kumawat, D/o Late Tofan

3/5 Kamla W/o Mukesh Kumwat, D/o Late Tofan
Respondent No. 3/4 And 3/5 Are R/op Behind Old
Khatushyam Ji Mandir, Ward No. 29, Rengus District Sikar.
3/6 Karishma Devi, W/o Dinesh Kumawat D/o Late Tofan
3/7 Kiran Devi W/o Rakesh Kumawat D/o Late Tofan,
Respondent No. 3/6 And 3/7 Are R/o Bas Ka Tiba, Baba

Wali Dhani, Village Niwana, Tehsil Chomu, District Jaipur.
4, Boduram Son of Shri Jawahara Alias Jawahar, Aged About

42 Years, Resident of Gram Tantiawas, Tehsil Amer,

District Jaipur.
5. Gopi Alias Gopiram Son of Shri Jawahara Alias Jawahar,

Aged About 40 Years, Resident of Gram Tantiawas, Tehsil
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Amer, District Jaipur.
6. Gyarshilal Son of Shri Jawahara Alias Jawahar, Aged

About 29 Years, Resident of Gram Tantiawas, Tehsil Amer,

District Jaipur.
----Respondents

- P ON
B "*‘E For Appellant(s) :  Mr. S] Gupta, Sr. Adv. assisted by
' = Ms. Surabhi Agarwal,
&/ Mr. Anil Kumar Sharma

o &5/ Mr. Manjeet Sharma

— For Respondent(s) :  Mr. JR Choudhary with
Mr. MI Abbasi,
Mr. Dinesh

HON'BLE MR. JUSTICE CHANDRA PRAKASH SHRIMALI

Judgment
REPORTABLE
1. | Arguments Concluded On: 17.09.2026
2. | Judgment Reserved On: 17.09.2026

3. | Full Judgment/Operative Part Pronounced : | Full Judgment

4. | Pronounced On: 27.10.2026

1. Uraeff /Ay @ 3R W IE QA YUH Uil fag™ TR

e wd e =marfien, w9 02, SIYR AEMTR fgd R A

AT 119 /2020 (159 /2014), gvs Rig AR 99 AMGIATS I

T8, § UIRd ofairey ol g fe fai 23102021 & &AfA

Blp] U @l g ', e gRT fdgM faawrer <umred |
3rdraredf /91t T 918 9ra fARTS SruTerT 9 Rl FNer=T @1

GRS fHAT € T SPRAMT R STIRAM & FGAI Sl A1y
gfiaral A= 1, 3 9 4 ° U dI oY, I8 gFRIRT erdranedf /ara)
U R BT BRI BT A7 B | (39 o § ardremedf /ar<h
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BT MM ST qAT YT / IfRIATSHTor &1 IfaresiTeT & 9 |
IR foar S |)
2. Tl A fAgm fOoReT IR & 9He 91eud b ORI GRAT 1

g2 ¥ aftid gt 7.71 drem g o1 gfdarrTo 9 fQAie 14.08.2012

f':-;?.‘-" H“J’_J;"“x
& o O\
ol o\
:}ﬁ fIsha HRATT & AR WX 43,00,000 /— YA Ufd drem o
o E/ex W By fear S SR M U2 31,00,000/ — B AR IR
\q'l." ; '::}'l\.-""
\;:E 1 HEE--"“.

SHIRAMT &l 13.092012 & ERT  UlQEIGRTOT &l
1,00,00,000 / —¥U f&AT ST 9a1AT & | Aral &I dQUH H I8 HAA
g & SExEmT A% 14.082012 @1 Uil H 9 A8 & 3iaR
fasra gfawar @1 A Fgol IR gfqardiTer @1 s1eT wA @ forg
IR g TR o, offds Ffcrareior 5 faspa g o1 AHidd @

ATIGIRY B9 BT gl 3R I AJAR fAshy gfahel IIR1 Ured

PR Pl HET| Al [vard & HRUT H QI A BT Y
gfihel IR 31T &l dI S HAd! AR I I A YT ToT
a9 f3® 17.09.2012 BT AT A § F TART . 680 T 684 DI

A BT AUl dealr ardl BT T AT IR TG Bred HA AT Al

Gfardior 4 Sad 9 IR SAIERT % SdiEx @ (s gfafifer o

IR O RTAT I ATH o9 IR UfTAIENTOT §RT Weldh dholdey

IR F&ATe SR H Saad Y & deradr (freH) gq qman
PR T IY 2009 W IHKI IMG P Afdd BT AT B | SH T Bl

U Ufaraior o aeiRd YA @I fdarexf@d 8Fr games

SHIRAM] G Reb SHIRATAT FTIST HRAT| 3 IR YRR o

el grel =Iar 81 Y 3R S9d gRT Joid fadrg fAamiRa &ear
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o SO | 9% &1 oSG $_A1 7, 99 aRddd w9 | A @l
Rfa o W fasva—uz @ AR & Jonid oA H AT BN |
ardl fassa ufieer @ dgut IR @ @7eT &R & foy TR 9 daOR
o 30 Hdy H faTid 08.11.2012 &I UfdarsRTor &l Aifed f3ar

\TAT | SEd 91§ &% 05.12.2012 BT G 911 A AggwU giaaral

oy Aifew far, S 9= o W SR ShR B) AT | yRardnTor

9 f&Ti 06.12.2012 BT TP WRAR FHER U H AT YT

FRb FHIRATE R wxar fear, Saar geq 9l 9 e s

08.12.2012 HI <fTh MRBY FARN U H HaET | Ufdars i mor =

IR T IR WA B BT T2 GUIBR SERIRATT H J[H Bl

Pl IIETTS] BNb drel Bl 9d QIT| drel SHIRAMT  feATd
14.08.2012 ®I UTd-T ¥ IY IHIRAT Uhol T oIdbx Ay g

RS P & folt dIR g daR 97, offhT UaSRTor gWNT

JR—IR CIeHCldl d d8MEroll BR- & HRUT A aeud YA @l
W & drars, B W oA 9 RAMG 02012013 B
GfAareiTo & fd%g gferd o1 evArs] | Yo gaar Ruie e
3 /2013 A &R 418, 420, 406, 12047 YRAIY Tvs wfgdl Tl
PRTg, FOraH GRT 482 TUS Ufhar Wil H AMFIG ISR S

ST 4 dfdd 1T § JiAareRTo o 9ral & Iad 9 99
P 3R 1,31,00,000/— FUI U HRA B SIIRATT d [
SERRAM FwTfed fby oM &1 wWigfd €1 iR Sa ATied &l

AFAR IR ST @I 1 @RSl ) ar| gie |
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gfaardiTor & fdog Gefdd R YA UTeh) TR U= Heferd

=TT H YR b1 | SHIRAAT DI UTeA=T § Ufcrard] H&r 05
MARM % T 9 370 gl Sl Geilel qdl & ARIH | (U1

— {fﬁ I U a1q) B gl Aood & AT INRSS HRATHR DHeol]

-~ n H r-."-.-.__
- ..._‘-\I‘. __l':.lf"J \

-

r rFTﬁTﬁE%Mbcg Pl 3IIAIY el dredl & | MURM 3B MUl & B

DI BISH dQUF & U FAT 2 H UV BT A & Hag H ardl o
W@ AN AET TAT| areu= H 3ifchd A & |rel dral Hl ardr
ST T Sird |

3. YHNol H Yfadiel G&IT 1, 3 9 4 9 Yfadiel G&IT 2 F 6 |
feip 03.03.2015 T gfaare &7 5 = feqAid 12.12.2015 &1 forfvaqa

DT U b |

4, UHPRE $ WAl $ MR W fagM faarer =mared A

= faarae forfoa feu —

1. 3T ardl areud H giord UfrarEieTer EeEAn 1
MG 4 Ud 6 W HIYS A d@d  fdma

SPINATHT faTich 14.08.2012 DI ITIUTSIT HRATDHR

qAldd SHERRAMN [&id 14.08.2012 ¥ afvid H
&1 fapg = UfdareiTor & 1 oFId 4 U9 6 |
TR dhdla fenfed &Rar &) U9 86
Golidg HRaM &1 99 SferT 8?7 faddew ¥ ardl,
TRIATENTOT . 1 oI 4 9 6 §RT S A Pl
I o3 a1l & Bh H TENR 9 dPbHd Awrfed

PR Uolldg HRA SfF UR dre] i § ghi

fasha gfdwa R STHT dR fashy D NIXAIAI IERIGT
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SIRY <TATAT 79 8h H TENR—dbHTd HYd] DY
Uoildg hNdT BT dY BN & ?

2. 3T UfAATETo . 1 AT 4 9 6 dlaud H
aiofa faspagiar 4 &1 9, SRR, B, 99
TP IR W SRR Ffch, FAT WA AT Bl
IR® qal DI WRIGYET YA b beol H fdeT qrEn
IO~ B W MRl 8, s [aog ardl werrg
FYETST UT B B 9Y JEHRT § ?

3. 3T 96l gRI faarfdd  sewwA™r  fadis
14.08.12 BT UTT-T H fIshy SHIRATET AT 3 AT
H URAERToT & 9y fdshg 7 31eT T8l d=d Ud
JfAaTETT 6. 2 9 6 Bl SHIRATA &S 14.08.12
DI AT | [asha M 3QT S B H & BRI
I~ B FTET gl ¢ |

4. AT AIG, Il UERRTT HI fAwagEr g
@ gfdhal [ 3,22,50,000 /— JUI <R fHITR

SHIRATT  feATd  14.08.12 3T T8l HA W
R 87

5. ST dl], dral UdW Yot WX U ol

e O ey 27

6. 3T
5. dRI AU 19 USey 3 d@ JIR SxdCell Aeg H

Uge—1 O 34 dob <drdo USRd Hearw gor UfarenTor &) 3R

T 3 9eg YIferd HRan |

6. Mg fI=Ror =IAI 9 UEPHRM Bl GAPR  faHAlD
23.10.2021 &I foig uiRa &) fdarered G 1 9 2 a9l & fdog,
faareres g1 3 9 4 UfAArETor & uel H, fadrere G 5 ufadrel
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& foog fagm oo =maem 7 AT o 8, S99 =fda
AR arl DI IR W Y I WA DI TS 7| UfareTer @l

3R I U AT i 3ifeoiae™ WRed &l & T8 ¢ |

v Fig~, 7. 3l RS9I UEll @l GAT AT T4 UATGell BT el

0y Ng_jff?” 8. drdl & fagH IF® &1 989 @ IR I8 HYF & © &

ST UEl ¥ gg Wi Rerfd & fb e 14.08.2012 &1 aray<d
qufcd & fahd & Hae H gHIRAT a9 YfaraiToT & #ed
Aefed fbar Tar o | SHS! AU fa-id 13.09.2012 BT YR

SHIRAMT e fhar Tar o7 | UgeRE @ AWaEl 9 Uk

SIS 9 I8 Wigd Rafd g 6 ufardimr grr areus |ufa

& fdpd BT BT FTHIR BB 31,00,000 /— BUF JAUH IR

qeeard  1,00,00,000/—%0 YRbh FIIRAMI & (WU, Bl

1,31,00,000 / —%00 YTl PR folU U | SHRIRATT fSid 14.08.2012

BT ITmET H A9 fawar 7 9 AT § o7l fhar ST SHRRATH]
H forar AT o 3R d1<T SHIRATMT DI UTel= H FYoT fahel 7130

YfTATENTOT BT 7S] BN B folU JIR T IOR T, odfeh Ui _ToT

9 9 B AUGRg BT T H T o, IIRUR [ & ey o

gfaardier = areIRd Y & 9IS BT g o Terd H
dfed 8 9 Wies famy oz fAwfed &7 & a9 # Ioid

AT BT WA 3 B BT HBHY alaue YA DI ol

fpg—uz fAwifed 787 wxa@r, w&fe 9] A9 gfdhd iy

I EICI R G IS GGG G O RS B | 2 MG BN S R B O BT
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FNAE B JIR d IR U7 IR Od YAASNToT @ IR W 9§

Ufhet Bl R YT HRA H SEThI bl dl fS91d 08.11.2012 &l

qrel I 9V fIpg ufawer 3T Ut B Ay 9 USiT BRI Bl

. Wfardnror by e fear dem yA: Afew fRAid 05122012 W
’ '5:”‘1 irrlj) O,
/Y @S o\ .
L )\ Frerar, f gfardiTor 5 o 9 ShR dR fear SR gfardor
N b
\'I.I'J:t d HE?--" .

T. :R‘(ﬁ <P IR SR U9 H I USRI dRé aral )R OI8

IR T o M @@y § 2y ARy &1 a8 &’ &

PR F SHIRAM FRET TR e 1 81 39 UeR drdl | e i®

08.12.2012 &I JM® FHAMR UF P ARGR H 39 Ga BT TG

PHRART AR I§ FHel [d 9y gfdwe &1 a1 AT &1 qrae fby

I 3R Ueh AT ERT &A1 680 9 684 ] dheoll YT fhT ST
& U 9 WAV URThel AR T B & foly IR 9 daR T
giIarErTor & gRT fasha & T8 <3 & gy IR | SHR R
JIETEE! B & BRYT ¥ a1l o1 [3id 02.01.2013 B il AT

BNATST H UlaIei T & fa%g U Yo Ruie g &rdr, forad
g W SR B IR @ feg SR SIRTY WeE

N GIfed BT A AT UgH oA RUiE @ wrRiarel @ FRE

P b T UfAArERTOT q gRT 482 <©US Ulhdr Giedl &

d8d Udh ATRIBT F&IT 205 /2013 MR IORAH S <IITTd |

A DI, FSTEH SE d1al | 1,31,00,000 / — A UG fbIT ST

WHR fHAT| ardl & gR1 92 Fa RUC T6l R4 & BRUT |

gferaral | 5 T I% MURM A a1 # e R @

& B T oo @ A USiihd  BRIGR el gga B
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o | O Rerfdl 3 a1y YA &1 GRIAT GERT G=AT 124 715 143

H 1,/24, QAT GIT RAT 105 95 123 § @0 1,/40 vd @rar

AT QRAT 105 78 124 ¥ BT 1 /40 R fare w9 & g
g | I a1l areId dufed &1 99 fama gfawe af urd ave

\BT TGP 8l BIAT Al 98 40 UfR ¥ AOd Ay uliee i
'/1,31,00,000 / — BUY UfIATRITOT Bl & <ar | Jfe arar 39 famy

gfcithel RIRT 3TQT B & oY TR g Teqr 81 8Id1 al ufdaranTor
BT Uotigpa HAIfed dral @l <=1 =gy o | afd arel, gfadrenmr &
foog v fama ufdwa A @1 981 v a1 Ig A S &
ey AN g ufme IR ofeT B @ o GUR 9 R TR

off, offchT UTATGRTU RT IIeURd A & |dg H ardl giRT &l g

1,31,00,000 / — IT BSU & Iqaed W AU 4 &1 fasa gl
PR Aoy = W € < TR uF ¥ fa e 06.12.2012 Bl

FHER U3 YHIRd dRaIdh? shIRAaMEl FRea &) foar, T

Sard Qi HATER U Qe W) H @S dR dIal o UabTRId
fepar dorm IVTeeS ANMSH UfTATETor Bl Wl | Ife aredsd YA &l
oY fdsa gfdthel IR < &1 ey ardl &1 g1 BT Al WHMER
U3 H UBIMRG PRe g UREEEOr bl Afed Woldhr, a8 ol

JMALID BIIATa] HRAT | SHIRAMT F 3ifhd Twg T Afder a7
R A1 8, U HAW dF, UBRU & a2l g uRRefR,
TIHRE B AR B gitedTd xEd ge FufRa & ot 21 s
JHNoT H FRIAIGRTOT &1 SR aIedvd Gafed df T HRa-
BT el o, urd fhu U gfdwe I 1,31,00,000 /— YA Bl
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g ®I o, o Hay # ardl o Yo o Rulc g6 drarsg
3R gferd =1 +ff 39 T2 & 9141 o5 ufarnTor o graes @l |
Al Refa # fdge faemor grr aiRa arreleg Aol e
23.10.2021 Pl IfURK fhAT STHR d1dl HI GA1 AN DA™Y

'-}CITﬁH [ERIESICE

2

s Py

9. yfgarderor & fage e &1 wud ' b famy

i 1\\‘- F

SHIRATAT fHTh 14.08.2012 BT UTHAT H SHIRATAT Bl I GRAT
2,59 6 & JIIR dIal Bl THIRAM bl o F = 418 &
IR g0l ufdwe IR1 QA6 14.11.2012 T QT @I ST o,

dfhd SHIRAMT 3T 14082012 & AR dral 9 fdshd
gfdwe I3 31T 981 &1 | SO Hee H UfdrenTor 3 dral &l

Tife 3T 3R WHER 99 H YBIeF did SHIRATEl & ad To

AT H Y ufawd ¥ S1ET A8 BRA B BRUT H SHRRATT
g o) fear 8k ardl g1 il 9 ue & R |
1,31,00,000 /— B THIRAM H q0fd o@l & SIAR Sl &

forl | SAIRATT f&TTh  14.082012 9 R SIIRAMT D

13.09.2012 H Ufarel IA=T—02 U 9 YUfddiel—06 TIRUTATS

IURYd 8l 9, 7 B S8 hls SHIRAMT | gfofd 31 U oy |

Ul RIfd H SORRAMT 9 R IHIRAMN H [fbd | H

gfcaral T 02 9 06 b 2 DI SHI Pl ardl UTe R Bl
SMABRT B T | SHIRAMT f&1d 14.08.2012 BT T H T
3y 9 AE @ Ifiid dral 4 YUl Uil MR YT R bl
T T8l fhar 3R T 8 IR g TR o7 iR Ul Rerfaq H
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SHIRAMT | 9o F9g A1 @l §itedrd @ gU UfaraiTor =
SHNRATHT B FRET ®R ardl §RT & T 1,31,00,000 / —59F ST
PR ol g A XTSI Sod RIS §RT 9RT 482 &S Ulshal
fedr @l ATt § IRT Qe &l 15.07.2014 B AT H

'-}Gﬁ?ﬁ Sl faAid 21.07.2014 & Yrd ¥ YRMATERTOT 9 48R

s, e O\q*-'f.»-’#%l?ﬁa AT 25, 9 SR AR H O dRal (Y | gfaaral
_Nu".t___’_,/

G&IT 05 YT S% MURH Bl G919 H b drel o Pl o]

Gofldg dRay & o SAd v Ufar<iTor sty el © | dfder §
I "Equl BIaT © | ardl §RT 99 Ufwd Y R 9 aaR T8

89 b BRI SHIRAMT H afoig ordi b gTesT H Wel Wy 9
JIAaTEToT 3 SHRRATT ARET BR d1dl gRT (el &) AT fasha

R &7 S AT 2| 39 Hag d ARy =Rred g faga sy

q HAIRgd g SHAESH FeF BT Adllh B e M f&Tid
23102021 URd fhar 8 59 W WU By IH &1 @i
RS S SR A8l g1 37 9l Bl Ul IRAIPR hR
GRS fhar & |

10.  UfAaTERTor = 319+ el H HA H e =a1fe geid UK
fpd g—

1- 2010 AIR SCW 6219, Kammana Sambamurthy (Deceased by by
L.Rs.) vs Kalipatnapu Atchutamma (Deceased by by L.Rs.) & Ors,

2- 2019(2) WLC (SC) Civil 345, SCI, Hari Steel And General Industries
Ltd & Anr. vs Daljit Singh & Ors.

3- 2011 AIR SCW 4092, Saradamani Kandappan vs S. Rajalakshmi &

Ors.
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4- 2010 DNJ (SC) 1157 SCI, Man Kaur (Dead) by Lrs vs Hartar Singh
Sangha.

11. SYY U&ll & Tobl TR H9 fbar 71 9 UAEel BT facildh
pT AT |

/& S O\ 12, 9 YR H {duRY ey 7 e 23.10.2021 @1 f

€ Gy )

\2 .Z:?JqTﬁﬁ P fdarerd AT 01 W 04 @7 a1l & [dog ofia N

& &P &

\\EE{J v Nu"_k__?‘:/

SHI Ul R UKD [y T AIRge Ud el 9ed | I8 a2

W WU I A JMMAT © b Q1 Uell & Heg dreyRd WHfad @

HIT W SHRRAM f&ATH 14.082012 BT 9 R SHIRAT &1D

13.09.2012 I f-aTfdd g3r | <1 el § I8 27 9l wWidpd © b

SHIRATT oA 14.08.2012 &Y UTaAT § UfAaTEToT g§RT GIRT

geel 02 YHIE H AU YA BT 43,00,000/— BUY Ul dET ®

qg A Al U< 1,51,000 /— U YTl BT ST} fHar| ugel 01

SHIRAMT fGIdh 14.08.2012 T YRP SHIRAT &1 13.09.2012 H

gferarel ST 02 URN g Ufddrel G706 TR & SWIeR

T 2| S8 dreusd gufed W oue Ry @ wufed @1 fasy

fpar B 3R fIhy SHIRATT & MR W Y 02 I0Ig & ATIH

T W U B B I a2 9 YAl H W gl BT 2

Il BRI U % SxAdell e H§ ¥ W A6 fhar o7

P yfoarrmor S 2 U 9 ufdarel 9T 6 WRGI |

qeIRd Fuled H oo Ry @ g &1 Ay, ardl & ued H

STRRAMT AT )R SIIRA™T wrfed fdar & ik S9a ue

fasa gfawer T 1,31,00,000 /30 H | dls W 31 U I

0O

0O
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13.09.2012 9 Ua¥—02 ¥HIE WR Yfardl T 02 9 06 & BXIER
Tel | I §RT 9 A2 Bl A% el fhar w7 ufard
AT 02 Uil g Yfdard] §AT 06 RIS o arey’d |ufed ¥
- AU YA BT dAF DR DBl FHIRATHT drl DI b 8 AR g4
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S e A
L 2\UC §@p ufawe Wi gre @ o8l o Refd § Swied die @
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\B, e &/ MR R Arel, gee—01 §ERRAMN fedid 14.082012 9 R
\\‘f{{;}, ) NUH.L.--*'/

SERRATT f&HTd 13.09.2012 H aftfd edl & MR TR Ireu™d qH
H W yfarel ST 02 UiEl 9 06 ARAATA B B B A Bl
UT B @ IMABRT T8l 2 |

13. 39 UBRY H QM1 vEl & 7y I8 Wigd Rfd & fb e

I & I & ddg § Al uell & Heg SHRRA ried gai

3R fasha UIfThel BHeRa™y 43,00,000 / — BUJ BT Ui §TET BT &
A IIEUT W DI 999 BT SHIRAMT Flaaral FAT 02 9 06

Tl Y YfTATERToT | fhar o 3R SHIRATT fAHdh 14.08.2012
& 3T™Y 31,00,000 / —BUJ UlATGl WAT 2 9 6 & JAMIRT =

gfdardimor F g R fou 9 3R R SRRAMT foAT®

13.09.2012 & 3TGHU  1,00,00,000 /-0, TA UBR Gl

1,31,00,000 / —%0 Yfdaral W&@T 2 9 6 @ SffaRad 8

YISO gRT UT ®R foT¢ T | ShIRATET feidh 14.08.2012 &

AR T #E H UAY URThdl IRT a1l DI Gfqarqior &I 37aT

Py IM R aeIRd [ BT IR FRarn ot | STET Al @
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Jrel gRT Iy & ufdweRawy IW ufdhe 3 3T 14.08.2012

T N9 A48 b YIax SH T T8 BRI b BRI W THIRAMEN AT

14.08.2012 &I ITAT § Iaiv fAhT THIRATT AR¥d B Y 37aT

14. 39 YaRU H T [dardiig 6 I8 7 f& @ fed

sHIRATT § FiRT a9grafdy § 9w fasy ufdwa i3y srer o
3 T <91 well g1 Pis Gfagr a1 sHRR fhar T 8 SR 89

fAgRa orafy & 9y fasmy ufdwe Iy 3reT <81 & 73 81, T T

YfIATEITOT SHRRATAT BT AR BRATDBR hal gRT 7S] Pl s i3

B Apdl TTd B BT ATHR © AR T SHIRAT | afofd

THg gfaer &1 IR 27

15. 39 HdY H "M ITaad [OTad g1 e f[afeei ud

RIgid &I I8l SoollRgd fhaT SIMT IR—ATT 9 Sferd Udid arar
%‘r_

(1993) 1 Supreme Court of India 519, Chand
Rani (SMT) (DEAD) BY LRS. Vs Kamal Rani
(SMT) (DEAD) BY LRS.

"18. Having regard to the above submissions only
two points require to be considered by us.

(1) Whether time is the essence of the contract ?

(2) Whether the first plaintiff was ready and willing
to perform the contract ?

19. It is a well-accepted principle that in the case of
sale of immovable property, time is never regarded
as the essence of the contract. In fact, there is
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contract.This principle is not in any way different
from that obtainable in England. Under the law of
equity which governs the rights of the parties in the
case of specific performance of contract to sell real
estate, law looks not at the letter but at the
substance of the agreement. It has to be
ascertained whether under the terms of the contract
the parties named a specific time within which
completion was to take place, really and in
substance it was intended that it should be
completed within a reasonable time. An intention to
make time the essence of the contract must be
expressed in unequivocal language.

20. We will now refer to the decisions of this Court.
In Gomathinayagam Pillai case [1967 (1) SCR 227 :
1967 AIR(SC) 868] it was held at pages 231 to 233
"...Section 55 of the Contract Act which deals with
the consequence of failure to perform an executory
contract at or before the stipulated time provides by
the first paragraph:

'When a party to a contract promises to do a certain
thing at or before a specified time, or certain things
at or before specified times, and fails to do any such
thing at or before the specified time, the contract, or
so much of it as has not been performed, becomes
voidable at the opinion of the promise if the
intention of the parties was that time should be of
the essence of the contract.

'Tt is not merely because of specification of time at
or before which the thing to be done under the
contract is promised to be done and default in
compliance therewith, that the other party may
avoid the contract. Such an option arises only if it is
intended by the parties that time is of the essence of
the contract. Intention to make time of the essence,
if expressed in writing, must be in language which is
unmistakable: it may also be inferred from the
nature of the property agreed to be sold, conduct of

the parties and the surrounding circumstances at or

before the contract Qpprifir pprfnrmanrp of _a
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contract will ordinarily be granted, notwithstanding
default in carrying out the contract within the
specified period, if having regard to the express
stipulations of the parties, nature of the property
and the surrounding circumstances, it is not
inequitable to grant the relief. If the contract relates
to sale of immovable property, it would normally be
presumed that time was not of the essence of the
contract. Mere incorporation in the written
agreement of a clause imposing penalty in case of
default does not by itself evidence an intention to
make time of the essence. In Jamshed Khodaram
Irani v. Burjorji Dhunjibhai [ILR 40 Bom 289 ] the
Judicial Committee of the Privy Council observed
that the principle underlying Section 55 of the
Contract Act did not differ from those which obtained
under the law of England as regards contracts for
sale of land. The Judicial Committee observed:
'Under that law equity, which governs the rights of
the parties is cases of specific performance of
contracts to sell real estate, looks not at the letter
but at the substance of the agreement in order to
ascertain whether the parties, notwithstanding that
they named a specific time within which completion
was to take place, really and in substance intended
more than that it should take place within a
reasonable time.... Their Lordships are do opinion
that this is the doctrine which the section of Indian
Statute adopts and embodies in reference to sales of
land. It may be stated concisely in the language
used by Lord Cairns in Tilley v. Thomas"

The construction is, and must be, in equity the same
as in a Court of law. A Court of equity will indeed
relieve against, and enforce, specific performance,
notwithstanding a failure to keep the dates assigned
by the contract, either for completion, or for the
steps towards completion, if it can do justice
between the parties, and if (as Lord Justice Turner
said in Roberts v. Berry there is nothing in the

'pyprpqq cfipulafinn between the pari’iPQ, the nature
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of the property, or the surrounding circumstances'
which would make it inequitable to interfere with
and modify the legal right. This is what is meant,
and all that is meant, when it is said that in equity
time is not of the essence of the contract. Of the
three grounds... mentioned by Lord Justice Turner
'express stipulations' requires no comment. The
'nature of property' is illustrated by the case of
reversions, mines, or trades. The 'surrounding
circumstances' must depend on the facts of each
particular case."

"Their Lordships will add to the statement just
quoted these observations. The special jurisdiction of
equity to disregard the letter of the contract in
ascertaining what the parties to the contract are to
be taken as having rally and in substance intended
as regards the time of its performance may be
excluded by any plainly expressed stipulation. But to
have this effect the language of the stipulation must
show that the intention was to make the rights of
the parties depend on the observance of the time-
limits prescribed in a fashion which is unmistakable.
The language will have this effect if it plainly
excludes the notion that these time-limits were of
merely secondary importance in the bargain, and
that to disregard them would be to disregard
nothing that lay as its foundation. 'Prima facie,
equity treats the importance of such time-limits as
being subordinate to the main purpose of the
parties, and it will enjoin specific performance
notwithstanding that from the point of view of a
court of law the contract has not been literally
performed by the plaintiff as regards the time-limit
specified."™

21. In Govind Prasad Chaturvedi v. Hari Dutt Shastri
following the above ruling it was held at page 543-
544 : (SCC para 5)

"....It is settled law that the fixation of the period
within which the contract has to be performed does

not_make the qfipulafinn as to time the essence of
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the contract. When a contract relates to sale of
immovable property it will normally be presumed
that the time is not the essence of the contract.
[Vide Gomathinayagam Pillai v. Pallaniswami Nadar
(at p. 233).] It may also be mentioned that the
language used in the agreement is not such as to
indicate in unmistakable terms that the time is of
the essence of the contract. The intention to treat
time as the essence of the contract may be
evidenced by circumstances which are sufficiently
strong to displace the normal presumption that in a
contract of sale of land stipulation as to time is not
the essence of the contract."

22. In Hind Construction Contractors case quoting
Halsbury's Laws of England, this Court observed at
pages 1154-55 as under : (SCC pp. 76- 77, paras 7
& 8)

"In the latest 4th edn. of Halsbury's Laws of England
in regard to building and engineering contracts the
statement of law is to be found in Vol. 4, Para 1179,
which runs thus:

'1179. Where times is of the essence of the contract.
- The expression time is of the essence means that a
breach of the condition as to the time for
performance will entitle the inconstant party to
consider the breach as a repudiation of the contract.
Exceptionally, the completion of the work by a
specified date may be a condition precedent to the
contractor's right to claim payment. The parties may
expressly provide that time is of the essence of the
contract and where there is power to determine the
contract on a failure to complete by the specified
date, the stipulation as to time will be fundamental.
Other provisions of the contract may, on the
construction of the contract, exclude an inference
that the completion of the works by a particular date
is fundamental; time is not of the essence where
sum is payable for each week that the work remains

incomplete after the date fixed, nor where the
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Where time has not been mad of the essence of the
contract or, by reason of waiver, the time fixed has
ceased to be applicable, the employer may be notice
fix a reasonable time for the completion of the work
and dismiss the contractor on a failure to complete
by the date so fixed.'

It will be clear from the aforesaid statement of law
that even where the parties have expressly provided
that time of the essence of the contract such a
stipulation will have to be read along with other
provisions of the contract and such other provisions
may, on construction of the contract, exclude the
inference that the completion of the work by a
particular date was intended to be fundamental; for
instance, if the contract were to include clause
providing for extension of time in certain
contingencies or for payment of fine or penalty for
every day or week the work undertaken remains
unfinished on the expiry of the time provided in the
contract such clause would be construed as
rendering ineffective the express provision relating
to the time being of the essence of contract. The
emphasis portion of the aforesaid statement of law
is based on Lamprell v. Billericay Union [(1849) 2
Exch 283, 308];Webb v. Hughes [(1870) LR 10 Eq
281] and Charles Rickards Ltd. v. Oppenheim."

23. In Indira Kaur (Smt) v. Sheo Lal Kapoor in
paragraph 6 it was held as under :

"The law is well-settled that in transactions of sale of
immovable properties, time is not the essence of the
contract."

24. For this proposition reliance was placed on
Govind Prasad Chaturvedi case quoted above

25. From an analysis of the above case-law it is
clear that in the case of sale of immovable property
there is no presumption as to time being the
essence of the contract. Even if it is not of the
essence of the contract the court may infer that it is

to be performed in a reasonable time if the

conditions are evident:
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1. From the express terms of the contract;
2. from the nature of the property; and
3. from the surrounding circumstances, for

example : the object of making the contract.”

16. wfdar @ fafMfd< sura™ & are § |/ |idal &1 4R

t“"}cbq gl ghdl § 3R dd e, 39 Geg ¥ e Refy g SwRia

& AT & 99 ¥ 999 & GfagT & AR B9 &I SULROT dr Fel
P S B IR GHY Gfder BT 9R © Ifal A8l AT AfAgr @l

ST & fo dfder 99 &7 9R § 31dl A81 | USTBRI & SHRR

YT THI D M W A I8 fiR ear g 5 gay dfder &1 9

2 gl 31| S9 Hey ¥ Tad fAfwem & N1 gwar 20 ¥ I8
e fhar g fb —

"Therefore, we conclude that though as a
general proposition of law time is not the essence of
the contract in the case of a sale of immovable
property yet the parties intended to make time as
the essence under clause (1) of the suit agreement.
From this point of view, we are unable to see how
the case in Nathulal could have any application to

the facts of this case."

17. 3 Fulcd & [Ihy & FIIER & Hag H HAY AdaT &
AR A8l 8 %\r g = P Indira Kaur (Smt) v. Sheo Lal Kapoor

(1988) 2 SCC Page 488 Para 6 H AT Ioadd <ol o 4

yhR gfaared fear g—
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"The law is well-settled that in transactions of
sale of immovable properties, time is not the

essence of the contract."

18. THY Gfdel &7 9N & IT -5l, IJg I UgThR & T WX

/& ol St A\ R &RAT 81 9 O Bl (2011) 8 SCC Page 601 Coromandel
q; f '||Indage Products Pvt. Ltd. Vs. Garuda Chit & Trading Co. Pvt. Ltd. &
No,r 00 Anr. AT STEem me T e yeR afofed R @

foh—

"Whether time is the essence of the contract
or not can be gathered only by the intention of the

parties."

19. IWRId fafreedl ¥ fEiRa Rigid & o aR 99y Hfdar
BT AR & JdT e, 30D Y SPIRAMHN # 9T 1, SRR
H ATl & oIy UeThR dIR ® Jferal eI, g9 Al 3R Sd
e, B! AT AT fafi= deal v gRReforn, <amred
B IR &= g1 € & foRiy gawor # 999 wfder &1 9R 2
3ferar el |

20. 39 YHNUT § Ig Refy ff 9= o € fo ardy ¥ gl o1

fQih 14.08.2012 T YR AR &I 13.09.2012 I IJUTAAT
H 1,31,00,000 /— BT IMET B AU I AR A9 AR THIRATT
faTTd 14.082012 @1 Urer=T & 19 A8 § e &I o= o | U@

ReIfr § I8 W 7 & 9y gHIR &I ure =1 § {9 Ulidhd i

JfAETERTo] §RT UTd &1 S et off 3R §o Ufdba T el 4
YISOl B U &R fdehy Ua fsqrfed fhar S=m o, 9
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b
Q, :‘.)\Hf.- Raziya Begum and Others vs Nafisa
RSl Begum Abdul Hamid and Others, SCI Civil Apeeal
No. 7225/2011, Dated 07.08.2026.

"10. In Vidhyadhar (supra), it was held so in

AT

LFiaf v

oM Raps

Paragraph Nos. 36, 37 and 38 with respect to
Section 54 of the Transfer of Property Act, 18823:—
"36. The definition indicates that in order to
constitute a sale, there must be a transfer of
ownership from one person to another, i.e., transfer
of all rights and interests in the properties which are
possessed by that person are transferred by him to
another person. The transferor cannot retain any
part of his interest or right in that property or else it
would not be a sale. The definition further says that
the transfer of ownership has to be for a “price paid
or promised or part-paid and part-promised”. Price
thus constitutes an essential ingredient of the
transaction of sale. The words ‘“price paid or
promised or part-paid and part-promised” indicate
that actual payment of the whole of the price at the
time of the execution of sale deed is not a sine qua
non to the completion of the sale. Even if the whole
of the price is not paid but the document is executed
and thereafter registered, if the property is of the
value of more than Rs. 100, the sale would be
complete.

37. There is a catena of decisions of various High
Courts in which it has been held that even if the
whole of the price is not paid, the transaction of sale

will take effect and the title would pass under that

S fafeoy &1 IffAgiRT Rigid g1 SooilRad fhar w1 =g

on. To ci v 3 few. in G  Prasad
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Board of Revenue [1973 All LJ 412] it was held that
non-payment of a portion of the sale price would not
affect validity of sale. It was observed that part-
payment of consideration by the vendee itself
proved the intention to pay the remaining amount of
the sale price. To the same effect is the decision of
the Madhya Pradesh High Court in Sukaloo v. Punau
[AIR 1961 MP 176 : ILR 1960 MP 614].

38. The real test is the intention of the parties. In
order to constitute a “"sale”, the parties must intend
to transfer the ownership of the property and they
must also intend that the price would be paid either
in praesenti or in future. The intention is to be
gathered from the recital in the sale deed, the
conduct of the parties and the evidence on record.”
11. Dahiben (supra) also, while interpreting Section
54 of the Act, held that actual payment of entire sale
price at the time of execution of sale deed is not an
essential condition for completion of sale. When a
sale deed is registered, even upon part payment of
the sale price, title would pass to the transferee. The
non-payment of remaining part of the sale price
would not invalidate it and the remedy would be to
recover the balance sale consideration, but not
cancellation of sale deed for non-payment of balance
sale consideration.

14. Even if we understand the High Court having not
entered into a reappreciation of facts, it is clear that
the conclusion on the available facts was wrong. The
sale deed executed with full knowledge of the part
consideration alone having been passed, cannot be
rendered void or inoperative merely because the
balance consideration promised to be paid, which
promise was incorporated in the sale deed, had not
been complied with. The right of the plaintiffs was to
file for recovery of balance sale consideration and
not to seek declaration that the sale deeds were null

and void; which they are not."
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s?fﬁ YbhIX (2009) 4 SCC 193, Kaliaperumal vs Rajagopal & Anr

& URT G=AT 17 9 18 DT IBT SoallRdd fhaT ST =IrARId gr—

"17. It is now well settled that payment of entire
price is not a condition precedent for completion of
the sale by passing of title, as Section 54 of Transfer

of Property Act, 1882 (" Act' for short) defines " sale'
as a transfer of ownership in exchange for a price
paid or promised or part paid and part promised. If
the intention of parties was that title should pass on

execution and registration, title would pass to the
purchaser even if the sale price or part thereof is not
paid. In the event of non- payment of price (or
balance price as the case may be) thereafter, the
remedy of the vendor is only to sue for the balance
price. He cannot avoid the sale. He is, however,
entitled to a charge upon the property for the unpaid
part of the sale price where the ownership of the
property has passed to the buyer before payment of
the entire price, under Section 55(4)(b) of the Act.
18. Normally, ownership and title to the property

will pass to the purchaser on registration of the sale

deed with effect from the date of execution of the
sale deed. But this is not an invariable rule, as the

true test of passing of property is the intention of
parties. Though registration is prima facie proof of

an intention to transfer the property, it is not proof

property."

of operative transfer if payment of consideration
(price) is a condition precedent for passing of the

22,

SWIa fafF el 9 AEiRT RIgd & o aR Ife ueddRI
BT AR A BT A PR Ui g oa Frenfed o= @1 2

ar vt Reafar & afe e ey a1 I9@T dqul 9 ofifered AT ol
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ford 81 9! wiftg 89 Uy ueT 39 oRgud H
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SATAT @ URT G714 Bl T8 Seotd [HIT SIHT =graifad wird
T "14. As regards cancellation of the agreement, as
o "\.:l‘ .l-.r.‘l 'l‘l"'\..
.;_,_._?; T r O rightly pointed out by the courts below, it is
& v = incumbent on the part of the defendant to intimate
% WO f the alleged cancellation of the agreement to the
\ G, 7 oS
KBy . Not

plaintiff by sending a notice and non-issuance of any
such notice would affect the defence of the

defendant. It is also not disputed that majority of
the sale price was paid by the plaintiff at the time of
execution of the agreement itself coupled with the
fact that possession of the property was also handed
over. According to the plaintiff, the title deeds have
also been handed over to her upon payment of

Rs.900/- ten days after the agreement of sale. There
was no exchange of notice between the parties
atleast for about five years. Only when the plaintiff
received the summons in the suit filed by the
defendant in O.S. No. 319 of 1995, the plaintiff filed
the present suit in 0.S. No. 506 of 1995 in which it
was stated that for the first time, she came to know
about the conduct of the defendant in refusing to
execute the sale deed after receiving the major
amount towards the sale price. Only in the plaint in

the

0.S. No. 319 of 1995, the defendant came out with
a plea that the plaintiff did not perform her part of
contract

and therefore

he cancelled the
agreement. Therefore, I am of the view that the

question of limitation in the present case would
commence only from the date of knowledge of
refusal by the defendant and consequently, the suit
filed by the plaintiff in O.S. No. 506 of 1995 is within
the period of limitation. Both the courts below have
rightly dealt with this aspect of the matter and held
that the plaintiff had knowledge about the denial on

the part of the defendant only on
summons in O.S.

receipt of
No. 319 orf 1995,
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only question of law arise in this second appeal is

answered against the defendant/appellants.”
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