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SHDI Tl & FHY TR R 81 BT HUF [HAT & s Te
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18. AFMIY Wdled TG F A¥d GEIA  Subramaniam

(Supra) & URT SeR 23 TG 24 ¥ 59 9G¥ # Ig IraenRd fohar
g fh—

23- So far as the circumstance that they had been living together
is concerned, indisputably, the entirety of the situation should be
taken into consideration. Ordinarily when the husband and wife
remained within the four walls of a house and a death by
homicide takes place it will be for the husband to explain the
circumstances in which she might have died. However, we cannot
lose sight of the fact that although the same may be considered
to be a strong circumstance but that by alone in absence of any
evidence of violence on the deceased cannot be held to be
conclusive. It may be difficult to arrive at a conclusion that the
husband and husband alone was responsible therefor.
24- Mr. Kanagaraj has placed strong reliance upon the decision of
this Court in Trimukh Maroti Kirkan vs. State of Maharashtra’®
wherein it was held: (SCC pp. 692-93, para 18)

18. The question of burden of proof where some

facts are within the personal knowledge of the

accused was examined in State of W.B. v. Mir

Mohammad Omar*. In this case the assailants

forcibly dragged the deceased, Mahesh from the

house where he was taking shelter on account of the

fear of the accused and took him away at about 2.30

in the night. Next day in the morning his mangled

body was found lying in the hospital. The trial Court

convicted the accused under Section 364 read with

Section 34 IPC and sentenced them to 10 years’ RI.

The accused preferred an appeal against their

conviction before the High Court and the State also

filed an appeal challenging the acquittal of the

accused for murder charge. The accused had not

given any explanation as to what happened to
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Mahesh after he was abducted by them. The learned
Sessions Judge after referring to the law on
circumstantial evidence had observed that there was
a missing link in the chain of evidence after the
deceased was last seen together with the accused
persons and the discovery of the dead body in the
hospital and had concluded that the prosecution had
failed to establish the charge of murder against the
accused persons beyond any reasonable doubt. This
Court took note of the provisions of Section 106 of
the Evidence Act and laid down the following
principle in paras 31 to 34 of the report: (Mir
Mohammad Omar case*, SCC p. 392)

31- The pristine rule that the burden of

proof is on the prosecution to prove the

guilt of the accused should not be

taken as a fossilised doctrine as though

it admits no process of intelligent

reasoning. The doctrine of presumption

is not alien to the above rule, nor

would it impair the temper of the rule.

On the other hand, if the traditional

rule relating to burden of proof of the

prosecution is allowed to be wrapped in

pedantic coverage, the offenders in

serious offences would be the major

beneficiaries and the society would be

the casualty.

32- In this case, when the prosecution

succeeded in establishing the afore-

narrated circumstances, the court has

to presume the existence of certain

facts. Presumption is a course

recognised by the law for the court to

rely on in conditions such as this.

33- Presumption of fact is an inference

as to the existence of one fact from the

existence of some other facts, unless

the truth of such inference s

disproved. Presumption of fact is a rule

in law of evidence that a fact otherwise

doubtful may be inferred from certain

other proved facts. When inferring the

existence of a fact from other set of

proved facts, the court exercises a

process of reasoning and reaches a

logical conclusion as the most probable

position. The above principle has

gained legislative recognition in India

when Section 114 is incorporated in the

Evidence Act. It empowers the court to

presume the existence of any fact

which it thinks likely to have happened.

In that process the court shall have

regard to the common course of

natural events, human conduct etc. in

relation to the facts of the case.
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34- When it is proved to the
satisfaction of the court that Mahesh
was abducted by the accused and they
took him out of that area, the accused
alone knew what happened to him until
he was with them. If he was found
murdered within a short time after the
abduction the permitted reasoning
process would enable the court to draw
the presumption that the accused have
murdered him. Such inference can be
disrupted if the accused would tell the
court what else happened to Mahesh at
least until he was in their custody.” ”
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