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(PER  HON'BLE BHUWAN GOYAL, J.)

1. vihykFkhZ&vfHk;qDr f'kEHkw flag }kjk gLrxr vihy varxZr /kkjk 374

n-iaz-la-  ds  rgr  fo}ku  fopkj.k  U;k;ky; vij  ftyk  ,oa  ls'ku

U;k;k/kh'k] nwnw]  ftyk t;iqj }kjk  ls'ku izdj.k laaaaaa aaa aaa aaa aaa aa[;k 14@2018

¼27@2014½] muokuh  izdj.k  jktLFkku  jkT; cuke f'kEHkw  flag  esa

ikfjr fu.kZ; ,oa n.Mkns'k fnukad 31&07&2018 ds fo:) izLrqr dh

xbZ  gS]  ftlds  }kjk  fo}ku  fopkj.k  U;k;ky;  }kjk

vihykFkhZ&vfHk;qDr dks vijk/k varxZr /kkjk 302 Hkk-na-la- ds vkjksi esa

nks"kfl) fd;k tkdj fuEukuqlkj nf.Mr fd;k x;k gS%& 

 /kkjk  ltk  vFkZn.M  vne vnk;xh
vFkZn.M

302 Hkk-na-la- vkthou
dkjkokl

5]000@& #i, 06 ekg dk vfrfjDr
dBksj dkjkokl 
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2. la{ksi esa izdj.k ds rF; bl izdkj ls gSa fd ifjoknh Hkxoku flag

¼ih-M-&4½ us fnukad 11&01&2014 dks Fkkukf/kdkjh iqfyl Fkkuk nwnw]

ftyk&t;iqj xzkeh.k ds le{k ,d rgjhjh fjiksVZ ¼izn'kZ ih-&4½ bl

vk'k; dh is'k dh fd vkt fnukad 11&01&2014 dks lqcg yxHkXk 9

cts dh ckr gS fd og dY;k.k flag jktiwr ds ?kj ij uqDrk ds

dk;ZØe esa ekStwn Fkk] ogka ij NksVw flag jktiwr Hkh ekStwn FkkA uqDrs

esa vkbZ dqN vkSjrksa us crk;k fd f'kEHkw flag viuh vkSjr euksgj daoj

ds lkFk >xM+ jgk gSA bl ij og rFkk NksVw flag Hkkxdj NksVwflag

ds edku dh rjQ vk, rks eq[; njokts ds vanj f'kEHkw flag [kM+k

feyk ftlds diM+ksa ij [kwu yxk Fkk] ftlus crk;k fd mlus mldh

iRuh rFkk nksuksa yM+fd;ksa dks dqYgkM+h ls dkV dj ekj fn;k gSA rc

dejs esa tkdj ns[kk rks f'kEHkw flag dh iRuh euksgj daoj iyax ij

rFkk yM+dh iwtk o nhiw Q'kZ ij [kwu ls yFkiFk ejh gqbZ iM+h feyh]

mUgksaus f'kEHkw flag ls dgk rwus ;g D;k dj fn;k rks mlus dgk fd

eSaus ftUnxh ls ijs'kku gksdj rhuksa dks ekjk gS vkSj ogka ls Hkkx x;kA

mlus f'kEHkw flag ds llqjky Qksu djds crk fn;k bR;kfn------A 

3. mDr  rgjhjh  fjiksVZ ¼izn'kZ  ih-&4½  ds  vk/kkj  ij  iqfyl

Fkkuk&nwnw]  ftyk  t;iqj  xzkeh.k  }kjk  izFke  lwpuk  fjiksVZ  la[;k

11@2014] vUrxZr /kkjk 302 Hkk-na-la-  esa  11-00 ,,e ij ntZ dj

vuqla/kku izkjaHk  fd;k x;kA ckn vuqla/kku vihykFkhZ&vfHk;qDr ds

fo:) vijk/k  vUrxZr /kkjk  302 Hkk-na-la-  esa  vkjksi i= U;k;ky;

U;kf;d eftLVªsV] izFke oxZ] nwnw] ftyk t;iqj ¼jkt-½ ds le{k is'k

fd;k x;k gS] ftl ij fopkj.k U;k;ky; }kjk izlaKku fy;k tkdj

izdj.k  ntZ  jftLVj fd;k x;k ,oa  ekeyk ls'ku U;k;ky; }kjk

fopkj.kh; gksus ls mls fof/kor lquokbZ gsrq U;k;ky; vij ftyk ,oa

ls'ku  U;k;k/kh'k]  lkaHkjysd dks  dfeV dj izsf"kr  fd;k  x;k]  tks

dkykarj esa varfjr gksdj U;k;ky; vij ftyk ,oa ls'ku U;k;k/kh'k]

nwnw] ftyk t;iqj dks izkIr gqvkA 

4. fo}ku  fopkj.k  U;k;ky;  us  rRi'pkr~  cgl  pktZ  lqudj
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vihykFkhZ&vfHk;qDr ds fo:) /kkjk 302 Hkk-na-l-  esa n.Muh; vijk/k

dk vkjksi i`Fkd ls fojfpr dj mls lquk;k o le>k;k x;k rks

mlus vkjksi dks vLohdkj dj vUoh{kk pkgh] ftl ij vfHk;kstu i{k

dh vksj ls ekSf[kd lk{; esa xokgku ih-M-&1 yxk;r ih-M-&30 ds

c;ku  ys[kc)  djok;s  x;s  rFkk  ekSf[kd  lk{;  ds  leFkZu  esa

nLrkostkr izn'kZ ih&1 yxk;r izn'kZ ih&93 is'k dj iznf'kZr djok,

x,A 

5. fo}ku  fopkj.k  U;k;ky;  }kjk  rRi'pkr~  vfHk;qDr  dks  /kkjk  313

na-iz-la- ds rgr ijhf{kr fd;k x;k] ftlesa vfHk;qDr us vfHk;kstu

lk{; dks xyr gksuk crk;k ,oa Lo;a dk ?kVuk ds le; ekSds ij

ugha gksuk vkSj vkilh jaft'ko'k >waBk Qalk;k tkuk dFku fd;k ,oa

i;kZIr volj fn, tkus ds ckotwn Hkh izfrj{kk esa dksbZ lk{; is'k ugha

dj  nLrkosth  lk{;  esa  c;ku  164  na-iz-la-  izn'kZ  Mh-&1  iznf'kZr

djok;k x;kA 

6. fo}ku  fopkj.k  U;k;ky;  }kjk  mHk;i{kksa  dks  lquus  ds  i'pkr~

vihykFkhZ&vfHk;qDr f'kEHkw flag dks vijk/k vUrxZr /kkjk 302 Hkk-na-la-

esa  mijksDr  vuqlkj nf.Mr  fd;k x;k]  ftlls  O;fFkr  gksdj

vihykFkhZ&vfHk;qDr ds }kjk gLrxr vihy mls vkjksfir vijk/k ls

nks"keqDr fd, tkus gsrq izLrqr dh xbZ gSA 

7. fo}ku vf/koDrk vihykFkhZ&vfHk;qDr dk dFku gS fd izdj.k esa izLrqr

izR;{kn'khZ  lk{kh  ,oa  vU; egRoiw.kZ  lk{khx.k  i{knzksgh  ?kksf"kr  gq,

gSaa  ,oa  fdlh  Hkh  lk{kh  us  vihykFkhZ&vfHk;qDr  dk]  ?kVuk  ds

oDr ?kVukLFky ij ekStwn gksuk vFkok mls] e`rdx.k dks dqYgkM+h ls

ekjrs ns[kuk dFku ugha fd;k gSA mudk ;g Hkh dFku gS fd og

oDr ?kVuk] ?kVukLFky ij ugha Fkk] mls bl izdj.k esa >waBk Qalk;k

x;k gSA mudk ;g Hkh dFku gS fd izdj.k esa izFke rks QnZ tCrh

dqYgkM+h ,oa diM+ksa dh tCrh dk;Zokgh lansg ls ijs fl) ugha gqbZ

gS ,oa f}rh; mDr dqYgkM+h o diM+ksa ij yxk jDr e`rdx.k dk Fkk]

bl lanHkZ esa Hkh dksbZ oSKkfud tkap fjiksVZ izLrqr ugha gqbZ gSA mudk

dFku gS  fd fo}ku fopkj.k  U;k;ky; us  mDr lHkh  fcUnqvksa  dh
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vuns[kh djrs gq, vkyksP; fu.kZ; fnukad 31&07&2018 ikfjr fd;k

gS]  tks  fd  fof/k&lEer  ugha  gSA  vr%  vihy  vihykFkhZ&vfHk;qDr

Lohdkj  djrs  gq,]  vihykFkhZ&vfHk;qDr  dks  vkjksfir  vijk/k  ls

nks"keqDr fd;k tkosA

8. fo}ku yksd vfHk;kstd }kjk izLrqr vihy dk fojks/k djrs gq, dFku

fd;k x;k fd fo}ku fopkj.k U;k;ky; us i=koyh ij izLrqr lk{;

dk lw{erk ls ,oa xgurk ls voyksdu dj vkyksP; vkns'k ikfjr

fd;k gS] mlesa fdlh izdkj dh dksbZ fof/kd ,oa rF;kRed =qfV ugha

gS] vr% vihy vihykFkhZ&vfHk;qDr vLohdkj dj [kkfjt dh tkosA

9. geusa vihyh; i=koyh dk e; vfHkys[k dk lEekuiwoZd voyksdu

fd;k rFkk mHk;i{k ds rdksZa ij xaHkhjrkiwoZd euu fd;kA

10. gLrxr  izdj.k  esa  vfHk;kstu  i{k  dk  ;g  dsl  jgk  gS  fd

vihykFkhZ&vfHk;qDr us  fnukad 11-01-2014 dks  izkr% 9-00 ,,e ij

okds xzke pkUnjewy esa viuh iRuh euksgj daoj] iq=h dqekjh iwtk ,oa

dqekjh nhiw dh dqYgkM+h ls dkVdj gR;k dkfjr dh \

11. gLrxr izdj.k  esa  vfHk;kstu dgkuh  vuqlkj  lqxu daoj tks  fd

er̀dk dh lkl gS] mldk oDr ?kVuk ?kVukLFky ij ekStwn gksuk

crk;k x;k gS] mls crkSj lk{kh ih-M-&17 izR;{kn'khZ lk{kh ijhf{kr

djok;k x;k gS] fdarq mDr xokg  i{knzksgh ?kksf"kr gqbZ gS ,oa mlus

vius c;kuksa esa vfHk;kstu dgkuh dh ys'kek= Hkh iqf"V ugha dh gS]

mDr xokg us viuh eq[; ijh{kk ?kVuk ?kVus ds fnu mldk mlds

ifr ds lkFk dY;k.k flag ds uqDrs esa x;k gksuk] f'kEHkw flag dk ml

jkst ?kj ij ugha gksuk dFku djrs gq, viuh izfrijh{kk esa  muds ?kj

?kVuk dSls ?kVh mls irk ugha gksuk] f'kEHkw flag }kjk] euksgj daoj]

iwtk ,oa nhiw dks ekjus dh ckr xyr gksuk ,oa mUgsa fdlus ekjk mls

irk ugha gksuk dFku fd;k gSA 

12. gLrxr izdj.k esa vfHk;kstu dgkuh vuqlkj lk{kh ih-M-&4 Hkxoku]

ih-M-&12 ujsUnz flag] ih-M-&14 NksVw flag dks ?kVuk dh tkudkjh

feyus  ij  muds  ?kVukLFky  ij  tkus  ij  muds  }kjk  ogka

vihykFkhZ&vfHk;qDr dks  dqYgkM+h  fy, ns[kuk ,oa  mlds  }kjk  mUgas
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ftUnxh ls ijs'kku gksdj] viuh iRuh euksgj daoj] iq=h iwtk o nhiw

dh gR;k dh ckr dFku djuk crk;k x;k gS] fdarq izdj.k esa mDr

rhuksa lk{khx.k Hkh vfHk;kstu i{k dh izkFkZuk ij i{knzksgh ?kksf"kr gq, gSa

,oa mUgksaus vius&vius c;kuksa esa mijksDr vfHk;kstu dgkuh dh iqf"V

ugha  dh gSA lk{kh ih-M-&4 Hkxoku flag us viuh eq[; ijh{kk esa

mls ?kVuk ds lanHkZ esa dqN Hkh irk ugha gksuk dFku djrs gq, viuh

izfrijh{kk esa fjiksVZ izn'kZ ih-&4 mlds }kjk ugha fy[kokuk] ml ij

mldk vaxwBk iqfyl }kjk [kkyh dkxt ij yxokuk ,oa fjiksVZ izn'kZ

ih-&4 dh vkbZ ls ts bckjr mlds }kjk ugha fy[kuk dFku fd;k

gS ;|fi lk{kh ih-M-&8 izgykn flag us viuh eq[; ijh{kk esa mls

xkao ds yksxksa }kjk fnukad 11&01&2014 dks lwpuk nsus ij] mldk

xkao pkUnjewy esa ?kVukLFky ij tkuk] ogka Hkxoku flag }kjk mls

iqfyl esa izFke lwpuk fjiksVZ ntZ djokus gsrq dgus ij mlds }kjk

Hkxoku flag ds dgs vuqlkj fjiksVZ izn'kZ ih-&4 fy[kuk dFku fd;k

x;k gS] fdarq mldk mDr dFku fo'oluh; gksuk izdV ugha gksrk gS

D;ksafd lk{kh ih-M-&4 Hkxoku flag vius U;k;ky; ds le{k l'kiFk

dFkuksa esa izgykn ls fjiksVZ fy[kokus ds lanHkZ esa dksbZ dFku ugha dj

viuh izfrijh{kk esa mlds }kjk fjiksVZ fy[kokus ls budkj djrs gq,

iqfyl }kjk izn'kZ ih-&4 ij mldk vaxwBk [kkyh dkxt ij yxokuk

dFku djrk gSA izdj.k esa  ;g Hkh egRoiw.kZ  gS fd lk{kh ih-M-&8

izgykn flag us mlds }kjk fjiksVZ yxHkx 12-00 cts fy[kdj nsuk

dFku  fd;k  gS]  fdarq  rgjhjh  fjiksVZ  izn'kZ  ih-&4  ds  ihNs  vafdr

dk;Zokgh iqfyl ls izFke lwpuk fjiksVZ izn'kZ ih-&4 dk 11-00 ,,e

ij  gh  ntZ  gks  tkuk  izdV  gksrk  gSA  bl  lanHkZ  esa  vU;  lk{kh

ih-M-&12 ujsUnz  flag us Hkh vius c;kuksa  esa  vfHk;kstu dgkuh dh

iqf"V ugha djrs gq,] mldk oDr ?kVuk dY;k.k flag ds uqDrs esa x;k

gksuk ,oa] mlds ?kj ls fpYykus dh vkokt lquus ij mldk ?kj

tkuk]  mlds  }kjk  ?kVuk  ds  ckjs  esa  fdlh ls  ugha  lquuk]  ?kVuk

dSls ?kVh o mu rhuksa dh e`R;q dSls gqbZ irk ugha gksuk] mldh HkkHkh

euksgj daoj] iwtk o nhiw dh gR;k f'kEHkw flag }kjk djus dh ckr
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xyr gksuk] f'kEHkw flag dk ogka ugha gksuk ,oa c;ku izn'kZ Mh-&1

iqfyl ds ncko esa nsuk dFku fd;k gSA lk{kh ih-M-&14 NksVw flag us

Hkh vius c;kuksa esa mldk ?kVuk ds fnu dY;k.k flag ds ?kj uqDrs ds

dk;ZØe esa gksuk ,oa mlds }kjk ?kVukLFky ij tkus ij dqN ugha

ns[kuk dFku fd;k gS]  ftlls mDr leLr xokgku ds  dFkuksa  ls

gLrxr izdj.k esa vfHk;kstu dgkuh lansg ls ijs fl) ugha gks ikrh

gSA 

13. gLrxr izdj.k esa vU; izLrqr lk{kh ih-M-&15 xqeku daoj] ih-M-&16

rst  daoj]  ih-M-&18  nk[k  daoj]  ih-M-&19  'ksj  flag]  ih-M-&20

izgykn flag dh lk{; ij ;fn fopkj djsa rks mDr lHkh lk{khx.k Hkh

vfHk;kstu dgkuh dh izkFkZuk ij i{knzksgh ?kksf"kr gq, gSa ,oa mu lHkh

us Hkh vius&vius c;kuksa esa vfHk;kstu dgkuh dh iqf"V ugha dh gSA

xokg xqeku daoj us vius c;kuksa  esa mldk NksVw flag ds ?kj dh

rjQ ugha tkuk ,oa mls euksgj daoj] iwtk] nhiw dks f'kEHkw flag }kjk

ekjus dh ckr] fdlh Hkh O;fDr }kjk ugha crkuk dFku fd;k gSA

xokg  rst  daoj  us  Hkh  mlds  }kjk  ?kVuk  ds  ckjs  esa  dqN  ugha

lquuk ,oa euksgj daoj] iwtk o nhiw dks fdlus ekjk mls irk ugha

gksuk  dFku  fd;k  gSA  xokg  nk[k  daoj  us  Hkh  vius  c;kuksa  esa

mlds }kjk dqN ugha lquuk ,oa ?kVuk ugha ns[kuk ,oa f'kEHkw flag dks]

euksgj daoj ,oa mldh cfPp;ksa dks ekjrs ugha ns[kuk dFku fd;k

x;k gSA xokg ih-M-&19 'ksj flag us Hkh vius c;kuksa esa ujsUnz dk

Qksu vkus ij] mldk ek:rh oSu ysdj ujsUnz ds pkUnjewy okys ?kj

ij  tkuk  ogka  ujsUnz  ,oa  xkao  ds  yksxksa  dk  feyuk]  muds  }kjk

mls  ,d  vkSjr  o  nks  cfPp;ksa  dks  vLirky  ys  tkus  dh  ckr

dguk ,oa f'kEHkw flag dks ?kVukLFky ij ugha ns[kuk ek= dFku fd;k

gS] mlus ?kVuk ns[kus vFkok lquus ds ckjs esa dksbZ dFku ugha fd;k

gSA xokg ih-M-&20 izgykn flag us Hkh vius c;kuksa  esa vfHk;kstu

dgkuh dh iqf"V ugha djrs gq, mldk ?kVuk ds fnu dY;k.k flag ds

uqDrs esa gksuk] euksgj daoj] nhiw daoj o iwtk daoj dks fdlus ekjk

mls irk ugha gksuk ,oa mlds }kjk euksgj daoj] nhiw daoj o iwtk
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daoj dks fdlh ds }kjk ekjrs ugha ns[kuk dFku fd;k gS] ftlls

gLrxr izdj.k esa mDr le{k lk{khx.k ds dFkuksa ls Hkh vfHk;kstu

dgkuh ;qfDr;qDr lansg ls ijs fl) ugha gks ikbZ gSA 

14. gLrxr izdj.k esa vc ;fn ifjfLFkfrtU; lk{; dk voyksdu djsa rks

vfHk;kstu  dgkuh  vuqlkj]  vihykFkhZ&vfHk;qDr  ls  mldh  lwpuk

ij ?kVuk esa iz;qDr [kwu&vkywnk yksgs dh dqYgkM+h tfj;s QnZ izn'kZ

ih-&18 ckM+s ls lk{kh ih-M-&9 gqde flag ,oa ih-M-&10 mxe flag dh

mifLFkfr esa  tCr djuk crk;k x;k gS]  fdarq  mDr QnZ ds lk{kh

ih-M-&10 mxe flag us mDr QnZ tCrh izn'kZ ih-&18 ij gLrk{kj

Fkkus  esa  djokuk dFku fd;k gS]  lkFk gh uD'kk izn'kZ  ih-&19 ds

voyksdu ls cjkenxh LFky [kqyk LFkku gksuk Hkh izdV gksrk gSA

vuqla/kku vf/kdkjh ih-M-&29 dkywjke eh.kk us Hkh bl lanHkZ esa viuh

izfrijh{kk esa ckM+s ds ikl vke jkLrk gksdj ckM+s esa gj dksbZ vkneh

dk vk&tk lduk Lohdkj fd;k gS] ftlesa cjkenxh LFky vfHk;qDr

ds ,dy LokfeRo o dCts'kqnk gksus dh ckr ;qfDr;qDr lansg ls ijs

fl) ugha  gks  ikrh  gSA  izdj.k  esa  ;g Hkh  egRoiw.kZ  gS  fd mDr

dqYgkM+h dks fnukad 12&01&2014 tCr djuk crk;k x;k gS] ijarq

eky[kkuk jftLVj izn'kZ ih&75, ds voyksdu ls mldk eky[kkus esa

fnukad 11&01&2014 dks  gh tek gksuk izdV gksrk gSA eky[kkuk

bapktZ ih-M-&27 /kUukyky us Hkh bl lanHkZ esa vius c;kuksa esa mls

vuqla/kku vf/kdkjh }kjk fnukad 11&01&2014 dks gh 12 lhYM'kqnk

iSdsV eky[kkuk esa  j[kus  gsrq  nsus  dk dFku fd;k gS]  mlus mDr

dqYgkM+h mls fnukad 12&01&2014 dks tek djkus gsrq nsus ds lanHkZ

esa dksbZ dFku ugha fd;k gSA mDr dqYgkM+h fnukad 12&01&2014 ds

LFkku ij fnukad 11&01&2014 dks eky[kkus esa dSls o fdl dkj.k

ls tek gqbZ bl laca/k esa vfHk;kstu lk{; iw.kZr;k ekSu gSA izdj.k

esa ;g Hkh egRoiw.kZ gS fd mDr dqYgkM+h ij yxk jDr er̀dx.k dk

Fkk] bl lanHkZ esa Hkh dksbZ oSKkfud tkap fjiksVZ izLrqr ugha gqbZ gSA

15. gLrxr  izdj.k  esa  vU;  ifjfLFkfrtU;  lk{;  ds  :i  esa

vihykFkhZ&vfHk;qDr ls mldh lwpuk ij] mlds oDr ?kVuk igus gq,
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diM+ksa  dks  tfj;s  QnZ  tCrh izn'kZ  ih&22 lk{kh  ih-M-&13 egkohj

izlkn ,oa lk{kh ih-M-&24 lqHkk"k pUn fd mifLFkfr esa tCr fd;k

tkuk crk;k x;k gS] fdarq mDr QnZ ds mDr nksuksa lk{khx.k izFke rks

Lora= lk{kh  ugha  gksdj iqfyl dkfeZd gSa  f}rh; izdj.k esa  mDr

dk;Zokgh ds le; ekSds ij Lora= lk{khx.k mifLFkr ugha gksus ;k

muds }kjk mDr dk;Zokgh ij gLrk{kj djus ls budkj djus ds

lanHkZ esa Hkh dksbZ lk{; izLrqr ugha gqbZ gS ,oa izdj.k esa mDr nksuksa

lk{khx.k ds fnukad 11&01&2014 dks mDr tCrh LFky ij tkus ds

lanHkZ esa Hkh uk rks mDr fnukad dk jkstukepk jiV izLrqr gqbZ gSa uk

gh okgu ykWx&'khV izLrqr gqbZ gS ,oa mDr diM+ksa  ij yxk jDr]

er̀dx.k dk gksus  ds  lanHkZ  esa  Hkh  er̀dx.k ds  jDr lewg fjiksVZ

izLrqr  ugha  gqbZ  gS]  ftlls  gLrxr izdj.k  esa  tgka  mDr  QnkZr

dk;Zokgh tgka lansg ls ijs fl) ugha gks ikbZ gS lkFk gh dqYgkM+h o

diM+ksa ij er̀dx.k dk jDr yxs gksus ckcr~ vfHk;kstu dgkuh Hkh

lansg ls ijs fl) ugha gksus ls vfHk;kstu dgkuh dh dM+hc) J`a[kyk

ugha cu ikbZ gSA 

16. gLrxr izdj.k esa tgka rd fo}ku yksd vfHk;kstd ds bl rdZ dk

laca/k  gS  fd ?kVuk ds  oDr ?kVukLFky ij vihykFkhZ&vfHk;qDr o

er̀dx.k lkFk&lkFk fjgkb'k dj jgs Fks] ,sls esa vihykFkhZ&vfHk;qDr

dk ;g nkf;Ro Fkk fd og mldh iRuh o nksuksa  cfPp;ksa dh e`R;q

fdu ifjfLFkfr;ksa ,oa dkj.k ls gqbZ mls Li"V djsa] fdarq mlds }kjk

mu ifjfLFkfr;ksa dks Li"V ugha fd;k x;k gS] ftlls mlds fo#)]

mudh gR;k djus ckcr~ mi/kkj.kk dh tkos] fdarq ge muds mDr rdZ

ls  lger  ugha  gSa  D;ksafd  gekjh  fouez  jk;  esa  tgka  vfHk;kstu

i{k }kjk e`rdx.k dh e`R;q ds le; vihykFkhZ&vfHk;qDr ds muds

lkFk ogka ekStwn gksus ds rF; dks viuh lk{; ls ;qfDr;qDr lansg ls

ijs fl) fd;k x;k gks ,oa mDr rF; vU; izLrqr lk{; ls lefFkZr

gks] dsoy mlh ifjfLFkfr esa] mDr mi/kkj.kk dh tk ldrh gSA 

17. gLrxr  izdj.k  esa  i=koyh  ij]  bl  lanHkZ  esa  izLrqr  lk{;  dk

voyksdu djsa rks vfHk;kstu i{k dh vksj ls izLrqr fdlh Hkh lk{kh us
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?kVuk ds oDr vihykFkhZ&vfHk;qDr ds ?kVukLFky ij mifLFkr gksus

vFkok mls er̀dx.k ds lkFk dqYgkM+h ls ekjihV djrs ns[kuk dFku

ugha  fd;k gSA xokg ih-M-&12 ujsUnz  flag] xokg ih-M-&17 lqxu

daoj] ih-M-&19 'ksj flag us  vius&vius  c;kuksa  esa  ?kVukLFky ij

f'kEHkw  flag  dks  ugha  ns[kuk  dFku  fd;k  gS  ,oa  Lo;a

vihykFkhZ&vfHk;qDr  us  vius  /kkjk  313  na-iz-la-  ds  c;kuksa  esa

mldk ?kVuk ds le; ?kj ij ugha gksuk dFku fd;k gS ftlds [kaMu

esa  Hkh dksbZ lk{; i=koyh ij izLrqr ugha gqbZ  gS ,oa i=koyh ij

mlds ?kVukLFky ij ekStwn jgus ds lanHkZ esa mlds eksckby yksds'ku

Hkh  izLrqr  ugha  gqbZ  gS]  ftlls  gLrxr  izdj.k  esa  mlds  fo:)

mi/kkj.kk dh tkus dh ckr fof/klaxr izrhr ugha gksrh gSA 

18. ekuuh;  loksZPp  U;k;ky;  us  U;kf;d  n`"Vkar  Subramaniam

(Supra) ds iSjk uacj 23 ,oa 24 esa bl lanHkZ esa ;g vo/kkfjr fd;k

gS fd&

23- So far as the circumstance that they had been living together
is concerned, indisputably, the entirety of the situation should be
taken into consideration. Ordinarily when the husband and wife
remained  within  the  four  walls  of  a  house  and  a  death  by
homicide takes  place it  will  be for  the husband to  explain the
circumstances in which she might have died. However, we cannot
lose sight of the fact that although the same may be considered
to be a strong circumstance but that by alone in absence of any
evidence  of  violence  on  the  deceased  cannot  be  held  to  be
conclusive. It may be difficult to arrive at a conclusion that the
husband and husband alone was responsible therefor. 
24- Mr. Kanagaraj has placed strong reliance upon the decision of
this  Court  in  Trimukh  Maroti  Kirkan  vs.  State  of  Maharashtra3

wherein it was held: (SCC pp. 692-93, para 18) 
18. The  question  of  burden  of  proof  where  some
facts  are  within  the  personal  knowledge  of  the
accused  was  examined  in  State  of  W.B.  v.  Mir
Mohammad  Omar4.  In  this  case  the  assailants
forcibly  dragged  the  deceased,  Mahesh  from  the
house where he was taking shelter on account of the
fear of the accused and took him away at about 2.30
in the night. Next day in the morning his mangled
body was found lying in the hospital. The trial Court
convicted the accused under Section 364 read with
Section 34 IPC and sentenced them to 10 years’ RI.
The  accused  preferred  an  appeal  against  their
conviction before the High Court and the State also
filed  an  appeal  challenging  the  acquittal  of  the
accused  for  murder  charge.  The  accused  had  not
given  any  explanation  as  to  what  happened  to
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Mahesh after he was abducted by them. The learned
Sessions  Judge  after  referring  to  the  law  on
circumstantial evidence had observed that there was
a  missing  link  in  the  chain  of  evidence  after  the
deceased was last  seen together with the accused
persons and the discovery of the dead body in the
hospital and had concluded that the prosecution had
failed to establish the charge of murder against the
accused persons beyond any reasonable doubt. This
Court took note of the provisions of Section 106 of
the  Evidence  Act  and  laid  down  the  following
principle  in  paras  31  to  34  of  the  report:  (Mir
Mohammad Omar case4, SCC p. 392)

31- The pristine rule that the burden of
proof is on the prosecution to prove the
guilt  of  the  accused  should  not  be
taken as a fossilised doctrine as though
it  admits  no  process  of  intelligent
reasoning. The doctrine of presumption
is  not  alien  to  the  above  rule,  nor
would it impair the temper of the rule.
On  the  other  hand,  if  the  traditional
rule relating to burden of proof of the
prosecution is allowed to be wrapped in
pedantic  coverage,  the  offenders  in
serious  offences  would  be  the  major
beneficiaries and the society would be
the casualty. 
32- In this case, when the prosecution
succeeded  in  establishing  the  afore-
narrated circumstances, the court has
to  presume  the  existence  of  certain
facts.  Presumption  is  a  course
recognised by the law for the court to
rely on in conditions such as this. 
33- Presumption of fact is an inference
as to the existence of one fact from the
existence of  some other  facts,  unless
the  truth  of  such  inference  is
disproved. Presumption of fact is a rule
in law of evidence that a fact otherwise
doubtful may be inferred from certain
other proved facts. When inferring the
existence of  a  fact  from other  set  of
proved  facts,  the  court  exercises  a
process  of  reasoning  and  reaches  a
logical conclusion as the most probable
position.  The  above  principle  has
gained  legislative  recognition  in  India
when Section 114 is incorporated in the
Evidence Act. It empowers the court to
presume  the  existence  of  any  fact
which it thinks likely to have happened.
In  that  process  the  court  shall  have
regard  to  the  common  course  of
natural events, human conduct etc. in
relation to the facts of the case.
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34-  When  it  is  proved  to  the
satisfaction  of  the  court  that  Mahesh
was abducted by the accused and they
took him out of that area, the accused
alone knew what happened to him until
he  was  with  them.  If  he  was  found
murdered within a short time after the
abduction  the  permitted  reasoning
process would enable the court to draw
the presumption that the accused have
murdered him. Such inference can be
disrupted if the accused would tell the
court what else happened to Mahesh at
least until he was in their custody.’ ”  

19. vr% i=koyh ij miyC/k lk{; o mHk;i{kksa  ds rdksZa  ij euu ds

i'pkr~ ge bl fu"d"kZ ij igqaprs gSa fd fo}ku fopkj.k U;k;ky; us

tks  vkyksP;  vkns'k  fnukafdr  31&07&2018  ikfjr  fd;k  gS]  og

fof/klEer ugha gksus ls mDr fu.kZ; fLFkj j[ks tkus ;ksX; ugha gSA

vr% vihy] vihykFkhZ&vfHk;qDr f'kEHkw flag Lohdkj dh tkdj fo}ku

fopkj.k  U;k;ky;&vij  ftyk  ,oa  ls'ku  U;k;k/kh'k]  nwnw]  ftyk

t;iqj }kjk  ls'ku  izdj.k  la[;k&14@2018 ¼27@2014½]  muokuh

izdj.k jktLFkku jkT; cuke f'kEHkw flag esa ikfjr fu.kZ; ,oa n.Mkns'k

fnukad&31&07&2018 dks  jn~n  ,oa  vikLr  fd;k  tkrk  gSA

vihykFkhZ&vfHk;qDr f'kEHkw flag dks vkjksfir vijk/k varxZr /kkjk 302

Hkk-na-la- ls nks"keqDr ¼cjh½ fd;k tkrk gSA lacaf/kr tsy v/kh{kd dks

bl vk'k; dh rgjhj tkjh dh tkos fd ;fn vihykFkhZ&vfHk;qDr

vU; fdlh  izdj.k  esa  okafNr  uk  gks  rks  mls  gLrxr izdj.k  esa

fu;ekuqlkj vfoyEc fjgk fd;k tkosA

20. vihykFkhZ&vfHk;qDr  f'kEHkw flag dks funsZf'kr fd;k tkrk gS fd og

ipkl gtkj :i;s dk Lo;a dk cU/k&i= rFkk blh jkf'k dh ,d

lq–< çfrHkwfr] /kkjk  437&d n-ç-la-@481 ch,u,l,l ds vuqlkj]

nks"keqDr fd, tkus  ds  fu.kZ; dh fnukad ls  nks  lIrkg ds  Hkhrj

jftLVªkj ¼U;kf;d½ jktLFkku mPp U;k;ky; ihB t;iqj ds le{k

bl vk'k; dh is'k  djs  fd bl fu.kZ; ds  fo:) fo'ks"k  vuqefr

;kfpdk nk;j djus dh fLFkfr esa ;k vuqefr çnku fd;s tkus dh

fLFkfr esa  uksfVl dh rkfey gksus  ds i'pkr~  og ekuuh; mPpre
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U;k;ky; ds le{k mifLFkr gksxkA mijksä ca/k i= N% ekg ds fy,

çHkkoh jgsxkA

21. bl fu.kZ;  dh  ,d çfr fopkj.k  U;k;ky; dh i=koyh  ds  lkFk

fo}ku fopkj.k U;k;ky; dks fHktokbZ tkosA

(BHUWAN GOYAL),J (MAHENDAR KUMAR GOYAL),J

3(D-B)/NIKITA
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