HIGH COURT OF JUDICATURE FOR RAJASTHAN AT
JODHPUR

S.B. Criminal Revision Petition No. 903/2021

Rajveer Singh S/o Shri Labh Singh, Aged About 36 Years, R/o
Chak 2 Pgm, Tehsil Anoopgarh, District Sri Ganganagar.
a0 Higin, (Presently Lodged In Bhadra)
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(S GEn G\ ----Petitioner
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. --'f.+ Versus

o w8/ State, Through Pp

NPy . ot
T ----Respondent

For Petitioner(s) : Mr. D.S. Thind, on V.C.
For Respondent(s) :  Mr. Gaurav Singh, P.P.

HON'BLE MR. JUSTICE MADAN GOPAL VYAS
Order

Pronounced on 01/02/2022

01. g8 IS GeRIETT Al JaIevIahdi—Afigad IofdaR Rig
fagm TR J3E <R, vexT & g1 fafde TifSd Uawor ST 236 /2021
# oiRd mewr f3Aid 30.00.2021 & fIvg vega @ &, s gRT Ifgad &1
ORI 167(2) TS UlshaT AfRdT &1 U= @RSl fdar |

02. §9 I Afadd] gARIEuTha—Ngdd 9 AFT dld  AMIISTD
& 989 Gl T4 AW DI Adlid [T |
03. A AFadT GARIETThd 3 Wgdd 1 I§ ddb fear b uem

o RUE & IR HIow & dareh § 39 Ui @ S ol ¥ 3N
ISEIH WIREd B el 2T 160 M &1 yared, favs Rig &1 Jareh 4
D UTISIH &I el old ¥ WiRed dl Il 3T 200 TM, AUSH Bl
derrell # P! Ue @ 99 A el IfBd 200 UM, IOER B AR/ UISTH DY
S99 Jel M@ 200 U USRS @ RS g% | YARIEvhai—iigad |
IR AFT ¥ HH B RMESIHT g8 o | JRIAvGAd—sagad Pl fal®
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19.07.2021 B FRUGAR fbar w1 o | sneifid amqwr e 30.00.2021 Th
IRY—u Ud T8l 1| Siafdh 60 fad @l 3@l H ARU—u= U Bl
Ry | g™ R Ao =urarefier PRI | Ggad w9 o 760 UTH B
BRI BT TS A= @ aRME HBR AEifdd ey aiRkd fhar ®, o

< ”ﬂ@; S ud fafrsd el & | griervreai—aigad | Jell jfEd 200 I @I &

.I}Wrﬂﬂjﬂﬂﬁaﬁﬂ%q,msﬂ?ﬁﬁﬁmmw
RIS 3 Mgad Bl GRT 167(2) &S Uishdr Wil & 3fefl SHFd &l
A T S &1 e fear| S8 U 391 ddf @t gftc § 39 e

Pl FHPGI Ule §RI S.B. Criminal Misc. Second Bail Application No.
2312/2012, Roteen Barman Versus State of Rajasthan # UiRd fAviy
Q1T 09.10.2012 &1 Ul U ! |

04. SEfh AT Al AMASTS F Sdd ddl BT R BRI U
3MEUT 3T BT FHAT [har R GeRIET Flferepr WIRS by S &1 Hda
fea |

05. 9 Sua R fARIET daf W fdar fear | vem gaer Ruid
D IATAR AMYHRT BIOI & UISH HI Qlfe-1 ol F 160 TTH S UTSSIH]
ugre, Jfvgad fav=s Rig &1 9o @1 &lfed Sid | 200 IH SR UISSIA
ucref, WYad <Ud bl Ue Pl QST Od W 200 UM S UTSSRH]
el g Afgad AR R @ USiE @1 &I o9 W 200 UM oM

UTSERTAT Uarf el 3T aRMe g3l | $9 UPR U gaar RUic & dR
JRIETUTh I —3T WY RIGTAR U8 & Ui (elldR) &1 QIR ol | dal 200
T RIS IRAG §s | eRISH B 250 A S ATAT dIOMRTS AHT Bl S07 H
et B BT YRl H GRIeTvTmai—SIfgad ¥ 200 UM eRIZAT RS g3
8, S Ao w31 | &9 @) 2 |

06. eI el H fAg uR WIE YRR 7 JAMGFRITO |
ST DI 760 TTH AIOMRRISG AT W A Heol a1 ifva fhar g afes
g Al RUE ¥ I8 Udpe ®al & b AR AfgEror @l
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JARBR /YIS /US B 19 A gIb—yqd A1 H fafvg vl o avmef
g2 T YUG-UIF U 9 wWHe fAFYg uerd @ aRMeHT Siffga e |
HYFT IR BT Al ST Fabel! @ | 39 Fdg § IUYad Igd ok Roteen

Barman Versus State of Rajasthan @ U< H&T 04 3R 05 H I8

o PR R & 5

A

|, "Contention of learned Public Prosecutor that in the first

fal ¥

4

information report, in question, the weighment of the total

.:__i T
oy - H_Lf";.f"" contraband (Ganja) recovered is 34.160 kg, which is more

than the commercial quantity, there fore, the offence should
be treated as the one attracting the sentence awardable for
possession of commercial quantity cannot be accepted for
the simple reason that it is not even the case of prosecution
in the FIR that the contraband was jointly recovered from
all four accused from a single container. The case which
they have set up in the first information report is that the
Ganja in the quantity of 8.720 kg was recovered at the
instance of accused petitioner, 8.560 kg from Dhirendra
Barman, 8.460 kg. from Viresh Sarkar and 8.420 kg. from
Anil Verma, individually from separate bags carried by each
one of them. The argument cannot therefore be accepted
on the anology that since they are accused in one single
FIR, therefore, the contraband recovered from each one of
them should be clubbed together to find out if it exceeds

the commercial quantity"

07. a0 & g8 |1 06 3R 07 # I8 ARG fHar T 7

"A Coordinate bench of this Court in Akhlak @ Vilsan & Anr.
Vs. State of Rajasthan-2010 WLC (Raj.) UC 553 was dealing
with a case where recovery of 65 grams charas was made
from the possession of accused-petitioner Akhlak and 60
gms 2.40 mg was made from the possession of accused-
petitioner Monu. It was held that sub-clause (b) of Section
20 would be attracted. The recovery of charas shown from

the possession of both accused persons was found to be
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less than 100 gms and therefore it was held to be a small

quantity. It was held than since the quantity of contraband
in possession of each accused was less than the commercial
quantity, the Magistrate is not competent to try the case. In
Ram Karan @ Ram Varan, supra it was held that period of

90 days as per Section 167(2) Cr.P.C. is attracted only in

those cases where imprisonment is of 10 years or more. In

Smt. Anita Devi, supra, the coordinate bench of this Court
has granted bail to the accused-petitioner on the ground
that quantity of contraband recovered individually from the
petitioner was less than the commercial quantity and upper
limit for filing challan is 60 days as per Section 167(2) of
Cr.P.C. A coordinate bench of this Court in Nasir, Supra also
granted bail to the accused from whose possession recovery
of 1.5 kg Opium has been made and charge sheet was not

filed. It was held that period of filing charge sheet is 60
days and therefore petitioner is entitled to bail."
08.

ST IOk & I W& 09 g 10 H IE wfwiRa fear w2

"It is therefore clear that for offences where the quantity of
contraband recovered is

lesser than the commercial
quantity, for which the sentence is upto 10 years with fine
extending to Rs. 1,00,000 the period for filing charge sheet
is 60 days as per Section 167(2) of Cr.P.C. Where, however,
the recovered contraband involves commercial quantity and
the accused is punishable with regorous imprisonment for a
term which may extend to 20 years and fine which may

extend to Rs. 2,00,000, the period for filing charge sheet as
5l

per Section 36(D)(iv) of NDPS Act would be 180 days."
09.

JhR U

TR " e Ad B AR
RIS —3T WY ¥ 200 U9 BRISH &I aRMEe A SfId Yodid sidr

g | fagT TR W =rariier 7 Safid e H SAfgader ¥ Hgad v |

Sfa vd faforra udig A8t 8iaT 2 |

760 UTH RIS DI IRMIT BAT 3ifha fHaT & S Iudad fad=q & uRuey H
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10. U AT RUIE & JJAR GRIEUThd—3agad | Yg w7 I
200 UM TRIgT B REA g & il A0S AT § HH HI UdHe Bl 2 |
qioTSaes AT | Hd @l fAfNvg Ul B M &AM § SRIT U
U PR DI AAY 60 o BT gftewd Bl T | AT ey & U G
Z«r_gr”’é‘; 03 & JMER YREvGdi—Afgad ®1 faid 19.07.2021 H RRwmarR faar

o

{4

d T

Tj-rrm off Ud eI Seer i 30.09.2021 T SIRIY U= Ul &} foparr 1T
c — {:.x\;QJTI ¥ PR 60 feaw 1 oA | gREOEd—fge @ favg R o

\x__f'ﬂl_."J_p- ‘ NUHL..-__ ’

T Uer eI fhar AT | GAIeToTehdi g | GRT 167(2) <€ Ul Hfgdr @1
UfA—ua 60 faaw @1 Sf@fy WATH B @ UvAlq U fHAT iR smerud
ameel & fadt ifgad & ARWR 8¢ 73 i &1 9@ O ofdd da d& 0
3RIT IS YA BT GeHd A8l 8Idl & | 3RMY U= &I |1 178 /17.10.2021
g 3oty IR 5 &A% 17.10.2021 & TZAIq ol U fbar 17 2 |
11, RISV~ = RIY U3 U¥gd &7 9 Yd o1 gRT 167(2)
&S ufdhar |fiear & | uRF—us WRqd @R a3 o | enafd sreer wika

f

oo Rap

B & N SIRIY—U3 U fohdm T 2 |

12 T &fd ameer UIRT &M & Uean] IRY—U3 Ugd & 131
offepT SfUGerT = 3R U5 YRl B W Yd € g AT U3 ORI b
fear 3R U aRT 167(2) &S Ulthar Sfgar & SMEHR BT TANT H forar |
I8 TR WA IRl = S7EIfUT a3 & R oIl AMYHRT BT eRT
167(2) << ufthar Afdr &1 U= @RS fhar 8 qurfd oW ek ux
U M W SIgad BT ORI 167(2) < Ufhar ARAr & i ura S1ieR

THTE Fel BT © | §9 Hde § AIR 2001 SC 1910 Uday Mohanlal Acharya
Vs. State of Maharashtra & I8 fafaeiRa fear war 2 fo —

"Where charge sheet is not filed within a period of 60 or 90
days and the accused moves application for being released
on bail u/s 167(2), Proviso (a) of the CrPC and offers to
furnish bail, he can be said to have availed of indefeasible
right for being released on bail. If the application of the

accused moved u/s 167(2) CrPC is erroneously rejected by
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31T dTel AMEl WR |1 AN Bl & | $9 Hae H AIR 1999 SUPREME COURT
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the Magistrate and the accused then approaches higher

forum for bail and the charge sheet is filed in the

meantime, it does not extinguish the accrued right of the

accused to be released on bail u/s 167(2) CrPC."

i TETT YR H YRIEUIhd—3Iogad 4 oRT 167(2) TS
o Mok e R B o ST SRR BT R S T R 9 O @

."||Eb_<' foram o | Ul Rerfd % Suadd Igd 76k - Uday Mohanlal Acharya Vs.
State of Maharashtra ¥ W Rigiai & AR ULATdd! UhH W
IRIY U3 UK 8 ¥ Afgad &l Ut fafde R FHra =78l 8Iar © |

¢RI 167 S UfshdT Wiedl &1 94Ul I TASLULUE. Ude & 3Ifaid

H I8 iR fear T e fe -

15.

7. It is now well-neigh settled that benefit of the proviso to
Section 167 (2) of the Code would endue to an accused
involved in the offences under NDPS Act as well, (vide
Union of India v. Thamisharasi, (1995) 4 SCC 190 : (1995
AIR SCW 2543). Paragraph 14 of the said decision reads
thus :

"In our opinion, in order to exclude the application
of the proviso to sub-section (2) of Section indicating the
contrary intention was required or at least some
provision from which such a conclusion emerged by
necessary implication. As shown by us, there is no such
provision in the NDPS Act and the scheme of the Act
indicates that the total period of custody of the accused
permissible during investigation is to be found in Section
167 Cr. P.C. which is expressly applied. The absence of
any provision inconsistent there-with in this Act is

significant."

FHd MR IWF f[dded & IRUMREGwY fdg™ SR |IH
<Jrmefier gRT uiRd Smeifdd ey Sfrd vd faftwa wdia T 'ar w,

ST 3T 3T UK fhT STH & IR B |
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16. RV gREvhA—Mgd B IR W Ugd I8
gRIET ARYDT WHR B bR fAg R e <IRIETe, dIex1 & gRI
fafay Tifsed udvor SRam 236 /2021 H Uik emeer fadid  30.09.2021

o al
P\
[=]

d T

JARIETOTh A —AIdd TSTaR 8 @ W1 ddb 31U fhaT S afaer faan

W B §YUA Ud UAN—Ua BOIR ®U Bl &l GG SHMd URJd bR

TETD BRI & A R —ANGad o1 [l = UDBROT H faegahel] T8l

M R 39 UHR0T H SAFG R gRa e ax fear oy

(MADAN GOPAL VYAS),]
22-Rajendra/-

Ig ey /oty et fRTe 01.02.2022 BT HRG
W & 3Tge0T 348(i) & T80 WRA WRAR. Dl
ARG JoTuA AT 1, a6 2 S 1999 Ud
oRAE ova feAifhd 1031971 @ dEd R
qI9T & YA B Wgd Py oM & aRvmRawy
=y T # foragman |
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