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1. Defect(s),  pointed  out  by  the  Registry,  in  any  of  the

petitions, are waived.

2. First part of the present bunch of cases pertains to:

A. Vehicles seized by the police under Section 379 of IPC

and Section 4/21 of the  Mines and Minerals (Development

And Regulation) Act, 1957  (hereinafter referred to as “the

Act of 1957”);

B. Vehicles seized under Motor Vehicles Act;

C. Vehicles seized under Section 38 of the Police Act and

Rajasthan Minor Mineral Concession Rules, 2017 (hereinafter

referred to as “the Rules of 2017”) (hereinafter referred to

as “‘the first category of cases”).

3. Second part of the present bunch of cases pertains to cases

where the vehicles have been seized by the Mining Department

under  Section  4/21  of  the  Act  and  are  being  dealt  with  in

accordance with Rules 54 & 60 of the Rules of 2017 (hereinafter

referred to as “second category of cases”).

4. The petitioners had approached and prayed before the Court

below for release of the vehicles under Sections 451 and 457 of

Cr.P.C.,  but  the  same  was  rejected.  Some  of  the  petitioners

thereafter preferred revisions,  which also stand rejected by the

Revisional Court.

5. On the last date, the counsel for the petitioners were heard.

The question of parity struck the Court, as the vehicles which were

seized  by  the  Mining  Department,  were  being  released  after

compounding  the  offence  and after  collecting  the  compounding

fee, cost of mineral and the fine imposed by the National Green

Tribunal (hereinafter referred to as “NGT”) whereas the vehicles

which were seized by the police, were being released only after
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obtaining a surety and bank guarantee. In the latter case, no cost

of mineral and fine was imposed as per the directions of the NGT

while releasing the vehicles.

6. This Court was of the view that when two vehicles starting

from the  same  quarry  containing  the  same  material,  weighing

similarly, are seized, one by the police and other by the Mining

Department, then why the wrong doers should not be treated at

par. The Court, therefore, requested learned Advocate General to

assist the Court. Learned Advocate General sought time to seek

instructions from the State and having used his good office, he

has  come  with  the  approval  of  the  State  to  treat  both  the

categories of wrong doers at par.

7. It is contended by learned counsel for the petitioners that for

offence under Section 21 of the Act of 1957, a complaint has to be

filed by a person authorized by the appropriate Government and in

absence thereof, the Court is barred from taking cognizance under

Section 22 of the Act of 1957. It is also contended that since the

police has seized the vehicles and police is not authorized under

the Act of 1957 to file a complaint, no cognizance can be taken

under Section 22 of the Act of 1957. On behalf of the petitioners,

reliance is placed on the judgment in Imran & Ors. Versus State of

U.P. & Anr.:  Application U/s 482 No.16700 of 2019 decided

by the Allahabad High Court on 10.7.2019 wherein the Allahabad

High Court has held that the police is competent to investigate the

offence under the Act and under the Indian Penal Code, but the

Court  can take cognizance only  when a complaint  in  writing is

submitted by the authorized officer.

8. It  is  further  contended  that  in  view  of  the  judgment  in

Sunderbhai Ambalal Desai & Ors. Versus State of Gujarat reported
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in  (2002) 10 SCC 283, vehicles cannot be withheld and should

be  released.  It  is  contended  that  fine  can  be  imposed  on  the

petitioners only after they are held guilty. The prayer made before

the Court is that the vehicles should be released only on furnishing

of surety.

9. It  is  also  contended that  some of  the  petitioners  are  not

willing to compound the offence and are ready to face the trial and

therefore, their vehicles should be released only on furnishing of

surety.

10. Learned Advocate General appearing on behalf of the State

contends  that  there  is  rampant  illegal  mining  in  the  State  of

Rajasthan  and  the  petitioners,  who  are  involved  in  the  illegal

mining, do not even care for the life of the persons who are trying

to prevent illegal mining.

11. It is argued that as per the provision of Rule 54 of the Rules

of 2017, compounding fee is prescribed and it  further provides

that cost of mineral is to be taken as ten times of royalty in lieu of

rent, royalty, compensation for environmental degradation and tax

chargeable on the land occupied without lawful authority etc., is

also required to be paid.  It is contended that in addition to this,

NGT has also directed the State Authorities to take a particular

amount. 

12. Learned  Advocate  General  submits  that  the  State  at  the

highest level  has taken a decision that the persons involved in

illegal mining will be treated at par. The vehicles which are seized

by the Mining Department and the vehicles which are seized by

the  Police  Department  can  be  released  in  both  cases  by

compounding of offence under Section 379 IPC as well as under

the Act of 1957 subject to their depositing the compounding fee,
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cost of mineral and the amount determined by the NGT.

13. It is also contended that the Act of 1957 does not bar the

police  from  seizing  the  vehicles  and  investigating  the  offence

under the Act of 1957 as well  as the offence under the Indian

Penal Code. The only restriction under Section 22 of the Act of

1957 is on the Court from taking cognizance of an offence unless,

the complaint is filed by the authorized officer. It is argued that

the appropriate Government can at any stage authorize a person

to file a complaint and even a police officer in this respect can be

authorized to file a complaint.

14. Learned  Advocate  General  has  placed  reliance  on  the

judgment  of  the  Punjab  and  Haryana  High  Court  in  Balwinder

Singh  Versus  State  of  Punjab  &  Anr.:  CRM-M-14956-2020 &

other connected matters wherein it was held that there is no bar

of  investigating  the case by the police  under  the Act  of  1957.

Reliance  has  also  been placed  on the judgment  in  Jayant  Etc.

Versus The State of Madhya Pradesh: Criminal Appeal Nos.824-

825/2020 decided by the Apex Court on 03.12.2020 wherein the

Apex Court has held as under:

“However,  our above conclusions are considering the
provisions of Section 23A of the MMDR Act, as it stands
today. It might be true that by permitting the violators
to compound the offences under the MMDR Act or the
rules made thereunder, the State may get the revenue
and the same shall be on the principle of person who
causes  the  damage  shall  have  to  compensate  the
damage  and  shall  have  to  pay  the  penalty  like  the
principle of polluters to pay in case of damage to the
environment.  However,  in  view  of  the  large  scale
damages being caused to the nature and as observed
and held by this Court in the case of Sanjay (supra),
the policy and object of  MMDR Act and Rules are the
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result  of  an  increasing  awareness  of  the  compelling
need to restore the serious ecological imbalance and to
stop  the  damages  being  caused  to  the  nature  and
considering the observations made by this Court in the
aforesaid decision, reproduced hereinabove, and when
the violations like this are increasing and the serious
damage is caused to the nature and the earth and it
also affects the ground water levels etc. and it causes
severe damage as observed by this Court in the case of
Sanjay (supra), reproduced hereinabove, we are of the
opinion that the violators cannot be permitted to  go
scot free on payment of penalty only. There must be
some stringent  provisions which may have deterrent
effect  so  that  the  violators  may  think  twice  before
committing such offences and before causing damage
to the earth and the nature.”

15. I  have  considered  the  contentions  and  have  perused  the

provision of the law as well as the judgments cited.

16. In  majority  of  cases  applications  were  moved  before  the

Court below in which release of vehicle(s) was rejected by Court

below under Sections 451 & 457 Cr.P.C. As per Section 457(2)

Cr.P.C., the Magistrate can order property to be delivered on such

conditions as Magistrate thinks fit. 

17. In the first category of cases, seizure was made by the police

authorities and the course laid down under Section 451 Cr.P.C. and

Section 457 Cr.P.C. pertaining to release or delivery of vehicles

was resorted to. It was brought to the notice of the Court that in

the first category of cases, neither fine as determined by NGT was

being imposed nor any cost of mineral was being recovered. 

18. The Apex Court has observed in Jayant Etc. (supra) that it is

the duty cast upon the State to restore the ecological imbalance

and  to  stop  damage  being  caused  to  the  nature.  If  vehicle  is

released  only  on  taking surety,  it  would  be  encouraging  illegal
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mining. 

19. Taking  note  of  the  rampant  illegal  mining  and  ecological

imbalance as well  as damage being caused to the nature as a

consequence  of  it  and  to  maintain  parity  between the  persons

whose  vehicles  are  seized  by  the  Mining  Department  and  the

Police Department, this Court in applications pertaining to the first

category of cases deems it appropriate to allow the applications

for release of vehicles subject to the following conditions:

i) Petitioners  shall  deposit  the  compounding  fees,  the

compensation as  determined  by  the  NGT and cost  of  the

mineral with the Mining Department.

ii) Petitioners shall submit proof of such deposit before the

concerned Court.

iii) Petitioners  shall  submit  an  undertaking  to  the  Court

below that  in future they would not  indulge in any illegal

mining and/or illegal transportation of mineral and that if in

future, the Apex Court imposes any condition, they would

comply with the same.

If  the  above  conditions  are  fulfilled,  the  concerned  Court

shall  drop  the  proceedings  and  issue  release  order.  The

proceedings in the criminal case shall stand disposed.  

20. The contention of the counsel for the petitioners that they

are ready to face the trial  and no condition should be imposed

against  them  for  release  of  the  vehicles  and  the  vehicles  be

released only on surety, cannot be accepted for the very reason

that the Court is bound to see that parity is done. 
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21. It  is  made  clear  that  if  a  person  wishes  to  contest  the

criminal  case,  still  the  vehicle(s)  would  only  be  released  on

depositing of compensation as determined by the NGT and cost of

mineral.  In  such  cases,  since  the  offence  is  not  being

compounded,  compounding  fee  would  not  be  collected  and

criminal case would proceed. 

22. It is brought to the notice of this Court that in certain cases,

in one FIR, many vehicles are seized. It is made clear that in such

cases also, if  the above-mentioned conditions are fulfilled, then

the FIR qua the petitioner(s), would stand disposed.

23. For removal of doubt, it is made clear that compounding of

the  offence  by  the  Court  below  would  cover  only  those  cases

falling under Categories A, B & C of the “first category”.

24. Now dealing with the matters wherein vehicles have been

seized  by  the  Mining  Department  i.e.  “the  second  category”.

Counsel appearing for second category of cases have agreed for

orders on similar lines as that of first category.

25. It is pertinent to refer to the order of the Supreme Court in

State  of  Rajasthan  &  Ors.  Versus  Jagdish  Prasad:  SLP  (Crl.)

No(s).106-107/2021 & other connected matters wherein it was

observed that the cases where vehicles have been seized by the

Mining Department have to be dealt with in accordance with the

Mining Act and Rules meaning thereby that the Mining Department

is competent to compound the offence and release the vehicles

after  obtaining  the  compounding  fee,  cost  of  mineral  and  fine

imposed in accordance with the directions of the NGT.
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26. These  petitions  accordingly  stand  disposed  and  the

petitioners are at liberty to approach the concerned authority of

the Mining Department and after depositing the compounding fee,

cost of mineral and fine imposed as per the directions of the NGT

and after  submitting  an undertaking to  the  Mining  Department

that in future they would not indulge in any illegal mining and/or

illegal transportation of mineral and if in future, the Apex Court

imposes  any  condition,  they  would  comply  with  the  same and

have the offence compounded.

27. This  Court  is  conscious  of  the  fact  that  in  none  of  the

petitions,  prayer  is  made  for  quashing  of  proceedings/FIR.

However,  for  doing  justice  to  the  litigants  as  well  as  to  put  a

deterrence on the wrong doers so that offences are not repeated,

this  Court  deems it  proper  to  exercise  its  inherent  powers  for

disposal  of  the  cases  pending  before  this  Court,  which  will

consequently result in compounding of the cases pending before

the Court below.

28. The  Court  acknowledges  the  efforts  made  by  learned

Advocate General in obtaining the consent of the Government for

treating  the  two  bunch  of  cases  at  par  and  permission  of  the

Government for compounding of the offence of first category. The

disposal of these cases would also result in disposal of the cases

pending  before  the  Court  below.  Imposition  of  the  above

conditions for  release of  the vehicles,  which is  at  par  with the

vehicles  released  by  the  Mining  Department,  would  act  as  a

deterrent and prevent illegal mining.

29. In view of the above, all these petitions are disposed of.
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30. Stay applications also stand disposed of.

(PANKAJ BHANDARI),J

SUNIL SOLANKI /19
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