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1. The petitioner was convi ct ed for an

of fence

puni shabl e under Section 15 of the Nar coti ¢ Drugs

and Psychotropi c Substances Act, 1985 (hereinafter

referred to as the ‘' NDPS Act’) and was sentenced

to undergo rigorous inprisonnent for a period of 12
years and to pay a fine of Rs. One lakh and in
default of paynent of the same to undergo further

rigorous inprisonnment for a period of three years.

The al l egation against the petitioner that he had

been f ound in possessi on of si X bags
contai ning 32 kil ograms of Poppy Husk without any

permt or licence, was found to have been proved by

the Trial Court as well as the Hi gh Court.

order to appreciate the subm ssions nmade by M.

R K Tal war , | ear ned counsel appeari ng for
petitioner, it is necessary to set out the facts of

the case in brief.

2. On 2nd Decenber, 1995, G an Singh, |nspector
along with other Police officers, was on patro

duty at t he turni ng of Bhawani Kher a on

each

t he

t he



Thanesar - Jhansa Road. He recei ved a secr et

information that the petitioner herein, a resident
of Singpura, was selling Poppy Husk in his house

and the same could be recovered in case a raid was
conducted. In the neantine, one Sukhdev Singh son

of Sanpuran Singh, reached the spot and he was al so

j oi ned with t he Pol i ce party as an i ndependent

Wi t ness. The police party t hereafter rai ded

house of the petitioner, who was present, and on

bei ng i nt errogated he di scl osed t hat he had

conceal ed six bags in a | ocked roomunder the wheat

chaf f and t hat t he key was with hi m The

di scl osure st at enent made by t he petitioner was

reduced into witing and the thunb inpression of

the petitioner was affixed thereupon and attested

by Wi t nesses. Thereafter, G an Si ngh sent
Wi rel ess nmessage to the Deputy Superintendent of

Pol i ce, Kurukshetra, who rushed to the spot and in

his presence the petitioner |led the police party to

the roomin question and opened the lock with a key

which was in his possession and fromthe said room

si x bags, each containing 32 kil ograns of Poppy

Husk, wer e recovered from under neat h t he wheat

chaff kept in the room Thereafter, as required,
sanpl es were taken out fromthe seized contraband

and t he remai ni ng Poppy Husk was seal ed and taken
i nto possession vide a separate recovery neno and
attested by the witnesses and the sane was sent to

the Police Station along with the Ruga on the basis

whereof the First Information Report (Exh.PB/ 1) was

regi stered. A site pl an was al so pr epar ed

t he

and



statements were duly recorded. After conpl etion of

i nvestigation chal I an was duly filed bef ore t he
Speci al Court, Kur ukshet r a. Char ge was franed

agai nst the petitioner under Section 15 of the NDPS

Act, to which he pleaded not guilty and clained to

be tried. On t he evi dence adduced by t he
prosecution, the petitioner was found guilty of the

charged of fence and was convi cted and sentenced in

t he manner i ndicated hereinbefore.

3. Aggri eved by t he j udgnent of convi ction and
sent ence, t he petitioner preferred t he appea
before t he Hi gh Court, bei ng Crim nal Appea

No. 107- DB of 2000, which was partly allowed to the
ext ent t hat t he sentence of i mpri sonnent was
reduced from 12 years to 10 years. The rest of the

judgnent of the Trial Court was not disturbed.

4. M. R K Talwar, |earned Advocate, appearing

for the petitioner, assailed the judgnents both of

the Trial Court as well as the Hi gh Court, mainly

on two grounds. He urged that the prosecution case

stood vitiated on account of non-conpliance of the

provi sions of Sections 42 and 57 of the NDPS Act.

He submitted t hat, as has been hel d in various

deci sions, the provisions of Section 42 of the NDPS

Act are mandat ory and any failure by t he
i nvestigating agency to conply with the same woul d

vitiate the investigation and also the trial on the

basis of such investigation. In that regard M.

Talwar referred to the decision of this Court in

Directorate of Revenue  and anot her VS. Mohanmed

Ni sar Holia [(2008) 2 SCC 370] in which it was,



inter alia, held that since the information as to
the of fence had not been reduced into witing by
the of ficer who received the sane, but by soneone
| ater on, the High Court had rightly set aside the
conviction of the accused on the basis that the
statutory requirenent of Section 42 had not been

conplied with. M. Talwar pointed out that in the

said case this Court nmintained the judgnment of the
H gh Court on the same grounds relating to non-
conpliance of the provisions of Section 42 of the

NDPS Act .

5. M. Talwar also referred to the Constitution
Bench decision of this Court in Karnail Singh vs.

State of Haryana [(2009) 8 SCC 539 ] wherein the

effect of the amendment of Section 42 with effect

from 2.10.2001, relaxing the tinme for sending the

i nformation from"forthwith" to "within 72 hours”
was consi der ed al ong with t he ef f ect of
deci sions rendered by this Court in the case of

Abdul Rashid I brahim Mansuri vs. State of Cujarat

[ (2000) SCC (Cri) 496] and Saj an Abrahamvs. State

of Kerala [(2001) 6 SCC 692] in the context of the
advent of cellul ar phones and wirel ess phones in
dealing with energent situations. The Constitution
Bench hel d t hat whet her there was adequat e
substantial conpliance with Section 42 or not would

have to be decided on the facts of each case and

non- conpl i ance with Section 42 may not otherw se
vitiate t he trial if it did not prejudi ce

accused.

t he

or

t he



6. M. Tal war next submitted t hat even t he
provi sions of Section 57 of the NDPS Act had not

been conplied with, i nasnuch as, after t he
petitioner’s arrest the police authorities did not,

within the tine prescribed, nmake a full report of

all the particulars of such arrest and seizure to

his imedi ate superior. M. Talwar submtted that

t he prosecution al so st ood vitiated by t he

af oresai d | apse.

7. Apart fromthe two aforesaid points, M. Talwar
al so urged that the petitioner had not been found

to be in conscious possession of the seized Poppy
Husk and the nere fact that the bags containing the
Poppy Husk were recovered fromhis prem ses did not
automatically establish "conscious possession". M.

Tal war submitted that, in any event, having regard

to t he failure of t he i nvestigating agency
complying with the mandatory provisions of Sections

42 and 57, the trial of the petitioner and his

convi ction and sentence therein stood vitiated and

the H gh Court erred in upholding the sane.

8. Appearing for the State of Haryana, M. Rao
Ranj eet, | ear ned Advocat e, whil e refuting

subm ssions of M. Talwar, submtted that the view

in

t he

of this Court with regard to t he mandat ory

requi renent of Section 42 had to a great extent

been watered down with the advent of electronic

equi prent such as wirel ess as also cell phones. M.

Ranj eet submitted t hat even prior to

consideration, this Court in Sajan Abraham s case

such

(supra) had t aken t he Vi ew t hat in an ener gent



situation it may not al ways be possible to strictly
comply with the provisions of Section 42 since the
del ay involved in effecting such strict conpliance
could help the of fender to renove the contraband or

to flee t he pl ace o) as to make

recovery of such contraband neani ngl ess. He pointed
out that in Sajan Abrahami s case (supra) this Court
had held that it was not possible for the officer
concerned, who was on patrol duty, to conply with
the requirenents of sub-sections (1) and (2) of
Secti on 42  as t he sane  would have
trappi ng of the accused which mght have led to his

escape.

9. Wth regard to non-conpliance of Section 57 of
the above Act it was held that the sane was not
mandat ory and that substantial conpliance woul d not
vitiate the prosecution case, since the copies of

t he FIR along with ot her remar ks

arrest of the accused and seizure of the contraband
articles had been sent by the concerned officer to
his superior officer imediately after registering

t he case. It was hel d t hat this

subst anti al compl i ance and nmer e absence

report could not be said to have prejudiced the

accused. It was further held that since the Section

was not mandat ory in nat ur e, when
substantial conpliance, it would not vitiate the

prosecuti on case.

10. M. Ranjeet also referred to the decision of

any

del ayed

regardi ng

anount ed

of

t here

raid

t he

t he

to

such

10

wer e

for



this Court in State of Punj ab VS. Bal bi r Si ngh
[(1994) 3 SCC 299] where also simlar views were

expressed and such views had been relied upon by

this Court in deci di ng Saj an Abr ahani s case
(supra). M. Ranjeet submitted that no grounds have

been made out on behal f of t he petitioner
warranting interference with the judgnent inpugned

in the Special Leave Petition

11. We have carefully considered the submni ssions
made on behal f of the respective parties and we are
inclined to agree with the subm ssions advanced by
M. Rao Ranjeet appearing on behalf of the State of

Har yana

12. It cannot but be noti ced t hat with t he

advancenent of technology and the availability of
hi gh speed exchange of information, sone of the

provi sions of the NDPS Act, including Section 42,

have to be read in the changed context. Apart from

the views expressed in Sajan Abrahanmi s case (supra)

t hat t he del ay caused in conpl yi ng with
provi sions of Section 42 could result in the escape

of the offender or even renoval of the contraband,
there woul d be subst anti al conpl i ance, if
i nformati on recei ved were subsequently sent to the

superior officer. In the instant case, as soon as

the investigating officer reached the spot, he sent

a wirel ess nessage to the Deputy Superintendent of

Pol i ce, Kurukshetra, who was his inmedi ate higher

of ficer and subsequent to recovery of
contraband, a Ruga containing all the facts and

ci rcunst ances of t he case was al so sent to

11

t he

t he

t he

t he



Police St ation from t he spot from wher e

recovery was made on the basis whereof the First

I nformation Report was regi stered and

t hereof were sent to the Ilaga Magistrate and al so
12

to the higher police officers. As was held by the

Hi gh Court, there was, t her ef or e, substantia

conpliance with the provisions of Section 42 of the

NDPS Act and no prejudi ce was shown to have been

caused to the accused on account of non-reduction

of secret information into witing and non-sendi ng

of t he same to t he hi gher of ficer i medi ately

thereafter.

13. Apart fromthe decision in Sajan Abraham s case

(supra), the decision of the Constitution Bench in

Kar nai | Singh’s case (supra), has al so made it
cl ear that non-conpliance with the provisions of

Section 42 may not vitiate the trial if it did not

cause any prejudice to the accused. Furt her nor e,
whet her there is adequate conpliance of Section 42

or not is a question of fact to be decided in each

case.

14. As far as conpliance with the provisions of

Section 57 of NDPS Act is concerned, as has been

indicated earlier, it has been held by this Court
that the sane was not mandatory, and, in any event,
i nformati on of the arrest of the petitioner and

sei zure of the contraband had been duly reported to
the | ocal police station on the basis of which the

First Informati on Report had been drawn up

t he

copi es

13



15. As to the subm ssions advanced with regard to

consci ous possession of the seized Poppy Husk, we

are of the view that the sane cannot be accepted

having particular regard to the fact that the six

bags containing 32 kil ograns of Poppy Husk in each

of t he bags wer e not only recovered from
prem ses of the petitioner but froma room which

was opened by himwith a key in his possession.

16. W, accordingly, find no nerit in the Special

Leave Petition, and the sanme is dism ssed.

(ALTAMAS KABI R)

t he

( CYRI AC JOSEPH)

New Del hi
Dat ed: 06. 04. 2010
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For Petitioner(s)

M. Yash Pal Dhingra, Adv.

For Respondent (s)
M Rao Ranjit, Adv.

Hon’ bl e M. Justice Altanmas
Kabi r pronounced the judgnment of the
Bench conpri si ng Hi s Lordshi p and
Hon’ bl e M. Justice Cyriac Joseph.

The Special Leave Petition is

di smi ssed in ternms of the signed

j udgnent .

(Sheet al Dhingra) (Jugi nder Kaur)
Court Master Court Master

[ Si gned Reportable Judgnent is placed on the file]
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