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13/10/2026

1. The  instant  second  appeal  has  been  preferred  by  the

appellant-plaintiff  after  dismissal  of  Civil  Regular  Appeal  No.

202/2011  on  15th  September  2012  by  the  learned  Additional

District Judge No. 3, Ajmer, affirming the judgment and decree

dated 12th April 2007 passed in Civil Suit No. 133/2001 by the

learned Civil Judge (Junior Division) (South), Ajmer. 

2. The  appellant-plaintiff  has  preferred  a  civil  suit  for

permanent injunction against the proposed eviction on the ground

that the plaintiff, who was allowed to place and fix a cabin in the

premises of  the respondent on a monthly rent basis,  has been

threatened by the respondent to dispossess/evict. The defendant

has  filed  a  written  statement,  and  the  plaintiff  has  filed  a

rejoinder. On the basis of the pleadings of the parties, three issues
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were  framed.  The  plaintiff  examined  himself  as  PW-1  and

exhibited  13  documents,  whereas  Jainiwas  Lakhotia has  been

examined as DW-1 and five documents were exhibited by him.

Issue No. 1 was decided against the appellant-plaintiff, whereas

Issue  No.  2  was  decided  partially  in  favour  of  the  defendant.

Ultimately, the civil suit preferred by the plaintiff was dismissed.

The plaintiff preferred a first appeal under Section 96 CPC before

the District Judge, which was transferred to the Additional District

Judge  No.  3,  Ajmer,  and  the  same  was  dismissed  on  15th

September 2012. Now, the second appeal has been preferred to

challenge the judgments of the Court below.

3. Learned  counsel  for  the  appellant  has  submitted  that  the

appellant  is  in  legal  possession  of  the  property  and cannot  be

evicted  except  in  accordance with  due process  of  law.  He also

submitted that, while deciding the issue, the Trial Court has drawn

a conclusion that the plaintiff is an encroacher, and the Court has

termed the appellant an encroacher, which is perverse and illegal

finding.  He  also  submitted  that  the  appellant  is  entitled  for

protection  under  the  Rajasthan  Public  Premises  (Eviction  of

Unauthorized Occupants) Act, 1964, and that, without any notice,

the licence cannot be terminated. He has also submitted that the

appellant  was  never  served  any  notice  for  termination  of  the

licence. He has further submitted that both the Courts below have

committed a serious error in not considering the legal  position,

therefore,  the  second  appeal  is  liable  to  be  admitted  on  the

proposed substantial questions of law, as proposed in paragraph

No. 16 of the memorandum of appeal.
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4. Learned counsel for the respondent-defendant has submitted

that the plaintiff filed a suit for permanent injunction, which was

dismissed by the Trial Court, and the First Appellate Court has also

dismissed the appeal. He has submitted that there is a concurrent

finding of  fact,  and this  Hon'ble  Court  cannot  intervene in  the

concurrent findings of fact. He has also submitted that there was

no  cause  of  action  in  favour  of  the  appellant.  He  has  further

submitted that both the Courts below have rightly considered the

material and that there is no perversity in the orders passed by

the Trial Court and the First Appellate Court.

5. Heard  learned  counsel  for  the  parties  and  perused  the

material placed on record.

6. Learned counsel for the appellant has placed reliance upon

Exhibit  4,  which  has  been  accepted  between  the  parties.  The

terms and conditions of Exhibit  4 have been mentioned by the

First Appellate Court in para No. 11 of the judgment dated 15th

September 2012, and we are reproducing the same as under:-

11- bl  ckcr  i=koyh  ij  vkbZ  lk{;  dk

/;kuiwoZd voyksdu fd;kA oknh us viuh ekSf[kd lk{; esa

;g ifjlj iV~Vs ij gksuk crk;k gS] tc fd Mh-MCyw- 1

t;fuokl y[kksfV;k  us  bls  vuqKfIr  ij  gksuk  crk;kA

nksuksa i{kksa ds chp esa izn'kZ&4 nLrkost bl ckcr fu"ikfnr

gksuk fookn jfgr gSA vr% ,slh fLFkfr esa  izn'kZ&4 bl

izdj.k esa lcls egRoiw.kZ nLrkost gSA izn'kZ&4 nLrkost

dh tks 'krsZa gSa] muds voyksdu ls fuEu rF; izdV gq,

gSa%&
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1& çfroknh dk ;g ifjlj ewyr% ,d xsLV
gkml gksdj fo'kky o cM+k ifjlj gS] ftlesa
fufeZr] [kqyk LFkku miyC/k gSA
2& bl ifjlj esa oknh dks ,lVhMh ihlhvks
pykus gsrq [kqyk Hkw&Hkkx esa ls 10x8 QqV dk
fjä  Hkw&Hkkx  11  ekg  dh  vof/k  ds  fy;s
mi;ksx gsrq vuqer fd;k x;kA

3& ;g Hkw&Hkkx bl nLrkost esa  gh fpaghr
fd;k x;k gS rFkk lkFk esa ;g Hkh r; fd;k
x;k fd 11 ekg dh vof/k esa fpaghr LFkku dks
çfroknh viuh bPNkuqlkj ifjorZu dj ldrk
gSA
4& 11  ekg  dh  ;g  vof/k  fnukad
15&8&2000 ls 15&7&2001 rd ds fy;s FkhA
5& miyC/k djok;s x;s Hkw&Hkkx ij oknh dks
dksbZ iDdk fuekZ.k djus dk vf/kdkj  ugha
fn;k x;k cfYd vLFkkbZ dsfcu o fQfVax dh
vuqefr nh xbZ Fkh] ftldk [kpkZ  oknh }kjk
ogu fd;k tkuk Fkk vkSj vuqefr dh vof/k
lekIr gksus ds ckL;g vLFkkbZ fuekZ.k oknh dks
gVkuk FkkA
6& 11 ekg dh vof/k ds i'pkr~ vof/k ds
foLrkj dk vf/kdkj çfroknh ds ikl lqjf{kr
j[kk x;k rFkk foLrkj gksus ij fdjk;k jkf'k
2000@&:- ls vf/kd Hkh c<+kbZ tk ldus dk
mYys[k gSA
7& oknh  dks  ,lVhMh  ihlhvks  ds  vykok
vU; dksbZ O;olk; djus dh vuqefr ugha nh
xbZ rFkk ;g Hkh çfrcfU/kr fd;k x;k fd oknh
bl  ifjlj  dks  fdlh  vU;  O;fä  dks
mi&fdjk;s  ij  ugha  nsxk  rFkk  dCtk  ugha
lkSaisxkA
8& 11 ekg dh vof/k lekIr gksus ds ckn
çfroknh bl ifjlj dk dCtk ysus gsrq Lora=
gksxk vkSj mlds fy;s vyx ls dksbZ  fof/kd
dk;Zokgh dh vko';drk ugha gksxhA
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7. The material clearly indicate that the licence was only for 11

months, from 15th August 2000 to 15th July 2001. The appellant-

plaintiff  is  bound to  abide  by  the  terms  and  conditions  of  the

licence. The appellant has filed a suit on the ground that, on 27th

September  2001,  the  employees  of  the  defendant-respondent

came to remove his cabin, and on the basis of this cause of action,

the suit  has  been filed.  The licence of  the petitioner  was  very

specific  for a period of 11 months,  which expired on 15th July

2001,i.e.  way before accrual  of  cause of  action.  The appellant-

plaintiff  has  filed  a  suit  for  permanent  injunction  and  has

examined  himself  before  the  Trial  Court.  The  Trial  Court  has

considered the entire evidence of both the parties and found that

there  was  no prima facie  case to  conclude that  the plaintiff  is

entitled  for  injunction.  While  considering  the  grounds  of  the

defendant on Issue No. 2, the Trial Court has observed that the

licence was not terminated, as the defendant has not terminated

the licence, though the licence has ended on 15th July 2001, by

efflux of time.

8. The First  Appellate Court has also considered the grounds

raised by the appellant-plaintiff, particularly the extension of the

period of the licence. The Court cannot protect a person whose

licence  has  expired,  and  has  not  been  extended  by  the

respondent. The First Appellate Court has considered the legality

as well as the facts, as narrated in the evidence.

9. The  Rajasthan  Public  Premises  (Eviction  of  Unauthorized

Occupants)  Act,  1964,  provides  a  summary  procedure  for

(Uploaded on 17/10/2026 at 06:32:12 PM)
(Downloaded on 22/10/2026 at 10:40:18 AM)



                
[2026:RJ-JP:42200] (6 of 10) [CSA-499/2012]

removing  unauthorized  occupants  from  government  and  public

properties. The procedure prescribed therein clearly indicates that

a  written  notice  is  required  to  be  served  upon  any  occupant

suspected of unauthorized occupation, asking him to show cause

why an order of eviction should not be made. If the occupant fails

to justify the reason or evict the property, the Estate Officer is

empowered to issue an order of eviction. Section 10A bars the

jurisdiction  of  the  Civil  Court  from  entertaining  suits  or

proceedings in respect of the eviction of any person from public

premises or the recovery of arrears or damages.

10. In the instant case, if the counsel for the petitioner is raising

an  argument  about  the  Rajasthan  Public  Premises  (Eviction  of

Unauthorized Occupants) Act, 1964, then he cannot file a second

appeal, and invocation of the jurisdiction of the Civil Court by filing

a civil suit is just an abuse of the process of law, therefore, the

argument of the counsel for the appellant is not tenable. 

11. It is a simple case of licence which has already been expired,

and after expiry, the appellant-plaintiff has no right to continue on

the premises in the garb of an injunction order by any Civil Court,

therefore,  the  appeal  does  not  give  rise  to  any  substantial

question of law. The Trial Court and the First Appellate Court have

considered  the  facts  and  grounds  in  detail,  and  there  is  no

perversity or illegality in the orders passed by the Courts below.

11. Section  100  of  CPC  provides  for  second  appeal  in  case

wherein  the  High  Court  is  satisfied  that  the  case  involves  a

substantial question of law. Thus, the First Appellate Court is final

(Uploaded on 17/10/2026 at 06:32:12 PM)
(Downloaded on 22/10/2026 at 10:40:18 AM)



                
[2026:RJ-JP:42200] (7 of 10) [CSA-499/2012]

court on facts and in second appeal normally cannot re-appreciate

the evidence or facts.

12. Just to determine whether a question is substantial question

of law or not, was laid down by a Constitution Bench of Hon’ble

Supreme Court in case of  Chunilal V. Mehta & Sons. Ltd. Vs.

Century Spg. and Mgf. Co. Ltd. AIR 1962 SC 1314,  as under:

"The proper test for determining whether a question of
law  raised  in  the  case  is  substantial  would,  in  our
opinion, be whether it is of general public importance
or  whether  it  directly  and  substantially  affects  the
rights of the parties and if so whether it is either an
open question in the sense that it is not finally settled
by this Court or by the Privy Council or by the Federal
Court  or  is  not  free  from  difficulty  or  calls  for
discussion  of  alternative  views.  If  the  question  is
settled by the highest court or the general principles to
be applied in determining the question are well settled
and  there  is  a  mere  question  of  applying  those
principles or that the plea raised is palpably absurd the
question would not be a substantial question of law." 

13. Recently Hon’ble Supreme Court in case of Suresh Lataruji

Ramteke  versus  Sau.  Sumabai  Pandurang  Petkar  &  Ors.

(Civil Appeal No. 6070/2023, arising out of SLP(C)No.20183

of 2022 decided on 21.09.2023) considered the scope of Section

100 of CPC and summarised the law as under:

13. The jurisprudence on Section 100, CPC is rich and
varied.  Time  and  again  this  Court  in  numerous
judgments  has  laid  down,  distilled  and  further
clarified the requirements that  must  necessarily  be
met  in  order  for  a  Second  Appeal  as  laid  down
therein,  to  be  maintainable,  and  thereafter  be
adjudicated  upon.  Considering  the  fact  that
numerous  cases  are  filed  before  this  Court  which
hinge on the application of this provision, we find it
necessary to reiterate the principles.
13.1 The requirement, most fundamental under this
section is the presence and framing of a “substantial
question  of  law”.  In  other  words,  the  existence  of
such a question is sine qua non for exercise of this
jurisdiction.
13.2  The  jurisdiction  under  this  section  has  been
described  by  this  Court  in  Gurdev  Kaur  v.  Kaki
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(2007) 1 SCC 546 (Two-Judge Bench) stating that
post  1976  amendment,  the  scope  of  Section  100
CPC stands drastically curtailed and narrowed down
to  be  restrictive  in  nature.  The  High  Court’s
jurisdiction of interfering under Section 100 CPC is
only in a case where substantial questions of law are
involved,  also  clearly  formulated/set  out  in  the
memorandum of appeal. It has been observed that:
“At the time of admission of the second appeal, it is
the bounden duty and obligation of the High Court to
formulate substantial questions of law and then only
the High Court is permitted to proceed with the case
to decide those questions of law. The language used
in the amended section specifically incorporates the
words  as  “substantial  question  of  law”  which  is
indicative  of  the  legislative  intention.  It  must  be
clearly understood that the legislative intention was
very  clear  that  legislature  never  wanted  second
appeal to become “third trial on facts” or “one more
dice  in  the  gamble”.  The effect  of  the  amendment
mainly, according to the amended section, was:
(i) The High Court would be justified in admitting the
second appeal  only  when a substantial  question of
law is involved;
(ii) The substantial question of law to precisely state
such question;
(iii)  A  duty  has  been  cast  on  the  High  Court  to
formulate substantial question of law before hearing
the appeal;
(iv)  Another  part  of  the section is  that  the  appeal
shall be heard only on that question.”
Gurdev  Kaur (supra)  was  referred  to  and  relied
upon in Randhir Kaur v. Prithvi Pal Singh & Ors.
(2019) 17 SCC 71
13.3  In  Santosh  Hazari  v.  Purushottam Tiwari
(2001) 3 SCC 179 a Bench of three Judges, held as
under  in  regard  to  what  constitutes  a  substantial
question of law:-
a) Not previously settled by law of land or a binding
precedent. 
b) Material bearing on the decision of case; and (c)
New point raised for the first time before the High
Court is not a question involved in the case unless it
goes  to  the  root  of  the  matter.  Therefore,  it  will
depend on facts of each case. 
Such principles  stand  followed in  Government  of
Kerala v. Joseph 2023 SCC Online SC 961  and
Chandrabhan v. Saraswati 2022 SCC Online SC
1273.

16.5  Interference  on  findings  of  fact  permitted  in
exceptional  cases,  i.e.,  when  finding  is  based  on
either  inadmissible  or,  no  evidence.  This  Court  in
Dinesh Kumar v. Yusuf Ali (2010) 12 SCC 740
referring to various other cases held:- a) It is not
permissible for High Court to reappreciate evidence
as if it was the first appellate court unless findings
were perverse.
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b) Finding of  fact  can be interfered in exceptional
circumstances as rarity, rather than a regularity. 
c)  Scrutiny  of  evidence  in  second  appeal  is  not
prohibited  but  has  to  be  exercised  upon  proper
circumspection.

14. In case of  Amar Singh Vs. Dalip Singh (2012) 13 SCC

405,  Hon’ble  Supreme Court  explained the purpose of  framing

question of law in following manner:

“a)  The  purpose  of  framing  of  substantial
question  of  law  is  to  give  the  parties  an
opportunity  to  come  prepared  on  that
particular question.
b)   When  a  substantial  question  of  law  is
formulated by the Court then the same must
be made known to parties and thereafter they
have to be given an opportunity to advanced
arguments thereon.
c)  If any additional questions were framed at
the time of hearing, the Court must hear the
parties on that question as well.”

15. Hon’ble Court in case of Chandrabhan Vs. Saraswati 2022

SCC  Online  (SC)  1273  (decided  on  22.09.2022) has

summarised principle relating to Section 100 of CPC in following

words:-

“(i)  the courts  below have ignored
material  evidence  or  acted  on  no
evidence;
(ii)  the  courts  have  drawn  wrong
inferences  from  proved  facts  by
applying the law erroneously; or
(iii)  the  courts  have  wrongly  cast
the burden of proof.”

16. In view of the discussion made hereinabove, no substantial

question of law has been made out from the grounds raised by the

appellant-plaintiff, therefore, the second appeal is sans merit and

the same is liable to be dismissed. 
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17. In  view  of  the  discussion  made  hereinabove,  the  instant

second  appeal  is  hereby  dismissed  along  with  the  pending

application, if any.

18.  The interim order, if any, stands vacated.

(ASHOK KUMAR JAIN),J

6/GAURAV (DA)
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